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Preface

TO THE SECOND EDITION

The first edition of The Hoover Dam Contracts was pub-
lished in February 1933. It brought together the laws,
contracts, and related data from the execution of the Colo-
rado River compact in 1922 to the date of publication. Since
that date there have been important changes in the statutes;
the contracts have been amended and new ones added: and
the Mexican water treaty has been ratified.

The present volume brings up to date the basic treaty pro-
visions, laws, decisions, regulations, and contracts which
constitute the controls under which the Boulder Canyon
project now functions, together with related data.

Preceding the texts of these documents are introductory
notes giving the historical baekground of the instruments.

Ray Lyman WiLBUR.
NortHCUTT ELY.

NOVEMBER 1948.
m
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Introduction

This volume brings together the Colorado River documents which
collectively constitute the “Law of the River.”” They appear herein
as appendixes, following after an explanatory- text which summarizes
their background and history. This text has been divided into 14
chapters, corresponding to as many phases of the subject matter,
and the appendixes have been grouped in 14 ‘“parts” which corre-
spond to the similarly captioned chapters.

In brief, the ground covered is as follows:

The Chronological Background

Chapter I, and the corresponding part I of the appendixes, are
concerned with the historical background of the Boulder Canyon
project, in very brief form, with citations to the material available

elsewhere.
The Compact

Chapter II summarizes the history of the Colorado River Compact.
Part II of the appendixes contains the text of the compact and of
the Federal and State statutes which authorized and ratified it.

Chapter III narrates the events intervening between the execu-
tion of the Colorado River Compact in 1922 and the enactment of
the Boulder Canyon Project Act in 1928. Part IIT of the appendixes
contains the texts of some of the documents of this period.

The Project Act

Chapter IV is a summary and analysis of the Boulder Canyon
Project Act. The text of the act appears in part IV of the appendixes.

Chapter V narrates the steps taken by the Federal and State
Governments to comply with the conditions precedent to the effec-
tiveness of the Project Act. These related primarily to the conver-
sion of the compact from a seven-State to a six-State agreement,
with enactment by California of a statute limiting her use of water,
followed by a Presidential proclamation. The texts of these meas-
ures appear in part V of the appendixes, with necessary cross refer-
ences to part II.

Down to this point it is possible to deal with the material in more
or less chronological order. But with the passage of the Project
Act, the trail divides, because a number of activities, with raspect
to power, water, construction, planning of certain related projects
on the river, litigation, international negotiations, etc., necessarily
went forward concurrently. Each of these topics is taken up in a
chapter or group of chapters, the organization of the material being
controlled by subject matter rather than chronology. Thus:
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Power

Chapter VI deals with the Hoover Dam power contracts of 1930,
which were required by the Project Act as a condition precedent to
the making of appropriations and the commencement of construction.
Part VI of the appendixes includes only the general regulations of
1930-31 and a tabulation of the contracts made thereunder, these
regulations and contracts having been superseded by those made in
1941 (ch. VIII, infra) under the Boulder Canyon Project Adjustment
Act.

Chapter VII summarizes bricfly the compliance with the condi-
tions precedent to construction, followed by the appropriations for
and the construction of, Hoover Dam and power plant. Part VII
of the appendixes tabulates certain material relating thereto.

Chapter VIII deals with the Boulder Canyon Project Adjustment
Act of 1940, under which the Hoover Dam rates were readjusted.
Part VIII of the appendixes contains the text of that statute and
related material. '

Chapter IX summarizes the Hoover Dam power contracts made
under the Adjustment Act, and part IX of the appendixes contains
the texts of the 1941 regulations and contracts.

Water

Chapter X deals with the Hoover Dam water-storage contracts
(other than the All-American Canal repayment contracts, which are
treated separately in ch. XI). Part X of the appendixes contains
the texts of the corresponding contracts.

Chapter XI is concerned with the All-American Canal and the
repayment contracts relating thereto, and part XI of the appendixes
collects the statutes and the texts of the contracts on that subject.

Related Projects

Chapter XII refers briefly to the projects which are more or less
directly related to the Boulder Canyon project, some of which are
integrated with it by statute, others by contract, and all of which
utilize waters stored by Hoover Dam. These are Parker Dam, the
Colorado River aqueduct and its San Diego branch, Headgate Rock
Dam, the Palo Verde weir, the Colorado River front work, the Yuma
and Gila projects, Davis Dam, the Morelos Dam in Mexico, and the
‘“comprehensive plan of development.” Part XII of the appendixes
contains the statutes, principal contracts, and related material,
bearing on these projects.
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Litigation

Chapter XIII summarizes the four Colorado River cases which
have been brought in the Supreme Court, and part XIII of the
appendixes contains the texts of the opinions in these cases.

International Problems

Chapter XIV is concerned with the Mexican water treaty, and
part XIV of the appendixes brings together the treaty documents
and related material. '

The net effect of these compacts, statutes, treaties, orders, regula-
tions, and contracts has been to impose upon the use of the Colorado
River system certain controls which are in part Federal, in part State,
and in part international, and which distinguish it from any other
river system:.

Acknowledgment
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Chapter 1

HISTORICAL BACKGROUND OF THE BOULDER
CANYON PROJECT

A. The Scope of the Boulder Canyon Profect and
Related Projects

The lower Colorado River, in its present stage of development, is
controlled by Hoover Dam, at Black Canyon, 325 miles above the
upper Mexican boundary, and its waters are impounded or diverted at
seven other dams below Hoover. In order, from north to south,
they are:

(1) Davis Dam,' 67 miles below Hoover Dam. This structure,
under construction, will reregulate the discharges from Hoover Dam,
and is one of the works contemplated by the Mexican water treaty.

(2) Parker Dam?® (88 miles below Davis), impounding Lake
Havasu, the diversion reservoir of the Metropolitan Water Dis-
trict’s Colorado River aqueduct.*

(3) Headgate Rock Dam ® (14 miles below Parker), a diversion
structure for the Colorado River Indian Reservation, Arizona.

(4) Palo Verde Weir ® (43 miles below Headgate Rock Dam), the
diversion structure for the Palo Verde Irrigation District, California.

(5) Imperial Dam 7 (90 miles below the Palo Verde Weir and 22
miles above the upper Mexican boundary), the diversion structure
for the All-American Canal in California, and the Gila Canal?® in
Arizona.

(6) Laguna Dam ® (5 miles below Imperial Dam) constructed in
1909 to divert water for the Yuma project, Arizona.

(7) Morelos Dam ' (in Mexico, about 1 mile south of the upper
boundary, with its eastern abutment in Arizona). This structure,

t See ch. XII (4A).

? See ch. XIV; appendix 1405.

3 See ch. XII (B).

4 See ch. XII (C).

§ See ch. XII (E).

¢ See ch. XII (G).

7 See ch. XI.

8 See ch. XII (H).

9 See ch. X1I (I).

10 See ch. XIV; appendixes 1408, 1409.



2 THE HOOVER DAM

authorized by the Mexican water treaty, will divert water allotted
Mexico by the treaty.

In addition, the Alamo Dam," authorized but not constructed, on
the Bill Williams River just above the margin of Lake Havasu, will
control floods discharged into that reservoir.

Of these works, Hoover Dam (with its power plant) and Imperial
Dam and the All-American Canal were authorized by the Boulder
Canyon Project Act. All of the others, save Laguna Dam (built in
1909), were built or authorized after passage of the project act,
although the diversions which they serve were in most cases initiated
prior thereto and were originally served by other means.”? All of
these structures are affected in different degrees by the Boulder
Canyon Project Act and the Colorado River Compact.

The historical background of the two basic documents, the compact
and the project act, is summarized very briefly below, under captions
which correspond more or less to the declared subject matter ** of the
project act: Navigation, flood control, irrigation, ‘‘storage and the
delivery of the stored waters for reclamation and other uses exclu-
sively within the United States,” and the incidental generation of
electric energy, all subject to the Colorado River Compact.

B. Navigation

The Colorado River was navigated in the sixteenth century by
several Spanish parties of exploration.! After a long interval the
delta area was navigated and mapped by British and American
explorers during the first half of the nineteenth century. Between
1852 and 1877 therc was active navigation by a dozen or more vessels,
in the trade between California ports and Yuma, cargoes being trans-
shipped at the mouth of the river. The famous exploration by
Lieutenant Ives, in the Exzplorer, belongs to this period.}* This com-
mercial business virtually disappeared when the Southern Pacific
Railroad reached Yuma in 1877. The delta portion of the river was
dried up by irrigation diversions at intervals after 1901. Navigation
from Yuma south was interrupted by the shift of the river’'s outlet
to Volcano Lake in 1909, and from Yuma north was cut off by con-
struction of Laguna Dam in the same year. By the last decade of

1 See ch. XII (D).

12 See suminary in ch. I (D). For the current status of these projects, see
“The Colorado River,” H. Doc. 419, 80th Cong., 1st sess. (interim report of the
Secretary of the Interior), p. 164, et seq.

13 Sec. 1 of the act of December 21, 1928 (45 Stat. 1057).

4 Kleinsorge, “The Boulder Canyon Project” (1941), pp. 15-19; Sykes, “The
Colorado Delta” (1937), pp. 2-13; Congressional Record, December 8, 1922, pp.
294, et seq.; First Annual Report of the Reclamation Service, H. Doc. 79, 57th
Cong., 2d sess., p. 121. .

15 Sykes, op. cit., pp. 13-34.

N
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BACKGROUND OF BOULDER CANYON PROJECT 3

the nineteenth century, ‘‘the delta south of the international boundary
had once more becoine almost a terra incognita.’’ '

However, before commercial navigation disappeared, the navi-
gability of the river to a point near Fort Callville, above the future
site of Hoover Dam, had been established,"” and the river had been
an artery of trade and commerce for an important, if brief, period.!
This history was to become significant when the constitutional bases
for the Boulder Canyon Project Act were subsequently attacked."

C. Flood Control

The peculiar character of the flood-control problem on the lower
Colorado River was stated as follows in 1922: %

Owing to the gradual upbuilding of its deltaic bed and banks the flood menace
from the Colorado River is an increasing and ever-recurring problem of great
importance.

The Guif of California formerly extended northwestward to a point a few miles
above the town of Indio, about 144 miles from the present head of the gulf. The
Colorado River, emptying into the gulf a short distance south of the present inter-
-national boundary, carried its heavy load of silt into the gulf for centuries, grad-
ually building up a great delta cone entirely across the gulf and cutting off its
northern end, which remains as a great depression from which most of the water
has been evaporated, leaving in its bottom the Salton Sea of 300 square miles,
with its surface about 250 feet below sea level.

The river owing over its delta cone steadily deposits silt in its channel and
by overflow on its immediate banks, so that it gradually builds up its channel
and its banks and forms a ridge growing higher and higher until the stream
becomes so unstable that it breaks its banks in the high-water period and follows
some other course. In this manner the stream has in past centuries swung back
and forth over its delta, until this exists as a broad, flat ridge between the guif
and the Salton Sea, about 30 feet above sea level, and on the summit of this
has formed a small lake, called Volecano Lake, into which the river lows at present,
the water then finding its way to the southward into the gulf.

The direct distance from Andrade on the Colorado River, where it reaches
Mexico, to the head of the guif is about 75 miles, and the distance to the margin
of Salton Sea is but little more. As the latter is about 250 feet lower than the
gulf, the strong tendency to flow in that direction needs no demonstration. This,
coupled with the inevitable necessity for such an alluvial stream to leave its
channel at intervals, constitutes the menace of the lands lying about Salton Sea,
called the Imperial Valley. As there is no escape of water from Salton Sea except

18 Sykes, op. cit., p. 34.

17 See the interesting tabulation of ‘“Vessels employed in the river and sea
service,” in Sykes, op. cit., pp. 32-34; also First Annual Report of the Reclama-
tion Service, supra, note 14.

18 For a tabulation of acts of Congress, State and Territorial legislatures, depart-
mental reports, and other historical references to navigation on the Colorado
River, see appendix A to the brief for the Secretary of the Interior, Arizona v.
California, et al. (283 U. S. 423, 1931).

19 See Arizona v. California, 283 U. S. 423 (1931).

2 “Problems of Imperial Valley and Vicinity,” S. Doc. 142, 67th Cong., 2d
sess. (1922), pp. 7-8.
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by evaporation, the river flowing into this sea would, unless diverted, gradually
fill it to sea level or above and submerge the cultivated land and the towns of
Imperial Valley, nearly all of which are below sea level. Any floodwaters that
overflow the bank to ths north must therefore without fail be restrained and not
allowed to flow northward into Salton Sea. This is now prevented by a large
levee, north to Voleano Lake, extending eastward and connecting with high land
near Andrade. This levee is in Mexico and its maintenance is complicated
thereby.

In 1905 the river scoured out the channel of the Imperial Canal and turned its
entire volume into the Salton Basin, eroding a deep gorge and raising the level of
Salton Sea. It submerged the salt works and forced the removal of the main line
of the Southern Pacific Railroad. At great difficulty and expense, after several
unsuccessful attempts, the river was returned to its old channel in February 1907.2

D. Irrigation

Prior to enactment of the Boulder Canyon Project Act, irrigation
had been developed on the lower portion of the main stream of the
Colorado, primarily by private enterprise, to a point where the
unregulated flow had been completely utilized during periods of low
water; and further expansion, either in the lower basin or the upper
basin, was dependent upon construction of storage works such as
Hoover Dam. )

The history of irrigation projects dependent upon the waters of the
Colorado River below Boulder Canyon is summarized in the report of
the Senate Committee on Irrigation and Reclamation on the Swing-
Johnson bill #* and the Fall-Davis report of 1922,® extracts from
which are reprinted in appendix 103.

The status of irrigation on the lower Colorado River prior to the
construction of Hoover Dam and the All-American Canal was reviewed
.as follows in a memorandum by E. B. Debler, of the Bureau of
Reclamation, December 9, 1927: %

2 For a graphic description of the struggle to maintain the American-built
levee system in Mexico, and of flood crises in 1914, 1918, 1919, and 1925, see the
renort of the Senate Committee on Irrigation and Reclamation (S. Rept. 592,
70th Cong.) on the Swing-Johnson hill (S. 728, 70th Cong.), pp. 18-20.

2 S. Rept. 592, 70th Cong., 1st sess.

3 “Problems of Imperial Valley and Vicinity,” S. Doc. 142, 67th Cong., 2d
sess. (1922), p. 47 et seq.

2 Mr. Debler’'s memorandum was referred to in a statement by Hon. Ward
Bannister, reprinted in the Congressional Record during debate on the Boulder
Canyon Project Act (Congressional Record. Dec. 7. 1928, pp. 242-243). Its text
has been furnished here through the kindness of the Bureau of Rerlamation.
The legal conclusions stated therein, and in quotations from other sources through-
out this volume, do not necessarily coincide with the views of the organizations
which have furnished copies nor with those of the authors of this book.
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DENVER, Covro., December 9, 1927.

MEMORANDUM ON WATER RigHTs oN LoweEr CoLORADO RIVER
(By E. B. Debler)

The rights for diversion of Colorado river waters below Boulder Canyon
reservoir and which have been initiated in one form or other for the irrigation
of the valley lands adjacent to the river may be divided into three general classes,
as follows:

Indian Rights

By an act of Congress approved March 3, 1865 (U. S. Stat. L., vol. I3, p. 559),
Indian reservations were created as follows:

Locality l Irrizable Area
Camp MoOBAVE.. i eccecccccccacaccccmcean 2.000 acres more or less.
Chemehuevis Valley ..o ..o ciiimeieicicaccacanes 7,000 acres.
Parker Valley. .. oo ccciccecccccccemcccccacaan 110,000 acres.

Yuma Valley, Calif., side............... | 15,000 acres.
Yuma Valley, Ariz., side, Cocopah i Part of the Yuma project, small.

With the exception: of the lands on the Yuma projeet, the irrigation develop-
ment on the above-mentioned Indian lands is, up to this time, negligible, being
limited to a small amount of pumping on the Parker proiect. If we accept the
decision in the Winters case (207 U. S. 564) as applicable in the instant situation,
it would appear that the water rights for these Indian lands when developed wiil
be prior to any other water rights now in use on the lower Colorado, as no other
rights were exercised prior to the time that these reservations were created. The
development in the upper States was also negligible at the time of the setting aside
of these reservation rights.

Diversion rights created by acts of Congress

Section 25 of the act of Congress approved April 21, 1904 (33 Stat. 189), au-
thorized the Secretary of the Interior to divert the waters of the Colorado river
for the Yuma and the Colorado River Indian reservation projects. With respect
to the latter project, this act of Congress reinforces the right that may have
accrued by the setting aside of the Indian reservation. An act of Congress ap-
proved February 15, 1911 (U. 8. Stat. L., vol. 36, p. 909), authorized the Chuca-
walla Development Company to build a dam across the Colorado river at or
near the mouth of Pyramid Canyon, Arizona. The plan contemplated the irri-
gation of a large area in Chucawalla valley. No work has been done on this
project looking toward construction and the feasibility of the project is rather
doubtful, so that the project may for the present be neglected. The material
rights conveyed by acts of Congress are, therefore, limited to the Yuma project
having a present estimated irrigable area of 108,000 acres.

Appropriation Rights

The predecessors of the present Imperial Irrigation District initiated water
rights for this project by notices filed at the county offices and with the state
engineer at various times from May 16, 1895, to April 25, 1899, in each case for
the amount of 10,000 second-feet. The earliest activity which might well be
claimed by the Imperial district as a basis for the priority of its water rights, was
the organization by Mr. C. R. Rockwood and others of the Colorado River Irri-
gation Company in 1892. This company made surveys for delivering Colorado
river water into California practically along the lines followed in the construction
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for the Imperial irrigation district. While this work was antedated by a similar
plan worked out in 1859 by San Diego parties, the long interval between the time
of that plan and of the actual construction would no doubt preclude any effort
to relate the two. Actual construction appears to have been undertaken about
1898 or 1899 with the first deliveries of water being made to Mexican and Califor-

. nian lands in 1901.

On October 23, 1890, filing was made by E. M. Sanford for diversion at Yuma
of 1,000,000 miner’s inches for lands in the present Yuma project, and in the
following year a similar filing by him for 1,500,000 miner’s inches. Two smaller
filings were later made in the same vicinity. For the Yuma project, notices of
proposed diversions were posted and placed on record in the county recorder’s
office under date of July 10 and July 13, 1905, for the diversion of 3,000 second-
feet on the Arizona side of the Laguna dam, and 6,000 second-feet on the Cali-
fornia side of the same dam.

The United States purchased, for the benefit of the Yuma project, the property
and rights of a number of old canals constructed at various times since 1891.
The extent to which these companies planned to develop the Yuma valley is
not definitelyv known but it may safely be presumed that in view of the large
filing rights initiated, one or more of these, singly or in combination, no doubt
contemplated the irrigation of at least all of the valley lands on the Arizona side
comprising about 50,000 acres.

The Palo Verde irrigation district, comprising the irrigable lands in Palo Verde
valley centering around Blythe, California, with an irrigable area of 79,000 acres.
was formerly the Blythe Rancho, with a large part purchased by Samuel Blythe
from the United States government under the Swamp and Overflow-Act in 1856.
On July 17, 1877, Thomas H. Blythe posted notice for the diversion of 95,000
miner’s inches at Black Point on the Colorado river. Subsequently and up to
1911, various additional notices were posted and filings made by Mr. Blythe and
his successors in interest to the Blythe Rancho lands, for diversions from Colorado
river in amounts up to 300,000 miner’s inches.

In the late 70’s the first attempt was made to irrigate these lands by diversions
from Colorado river and the present development is an outgrowth of the im-
provement and extension of the first attempts at irrigation. Of the irrigable
area of 79,000 acres, about 45,000 acres are now irrigated.

Righis acquired by beneficial use without formal notices of record

The Cotton Land Company in 1910 constructed 19} miles of canal with a
capacity of 100 second-feet for the irrigation of lands in Mohave valley opposite
Needles, California. The United States Indian Service in 1913 and 1914 attempted
the reclamation of a small area in the same locality. It is believed that these
works are all now inactive on account of continued difficulties in maintaining
diversions.

In view of the lack of an adjudication covering the lower Colorado river, it is
of course impossible to state the full extent and significance of all of the rights
initiated on this section of the river. Any attempt to definitely set out the
exact extent and priority of the various rights is complicated by the various bases
on which such rights could be founded, such as appropriation rights under appli-
cable laws of Arizona and California; riparian rights which are fully recognized

in California ‘but not in Arizona; Congressional grants for diversion of waters

from a stream so far considered navigable; and rights acquired by beneficial use
without formal record.

\_/
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With present conditions of development, the situation is accurately portrayed
by the status of the water supply available for diversion by the Imperial canal
having a capacity at this time of about 6,500 second-feet. The water supply
available for this canal is measured by the discharge of Colorado river at Yuma
and has been less than desired for diversion by the Imperial canal for the follow-
ing periods when the flows were as indicated:

Period of Shortages Average Minimum

flow at flow at
Yeur : Yuma Yuma
| Period No. of days 8. F. 8. F.

Bept. 1-0¢t. 3. .o .oooaomaan.. 32 4, 400 2,700

Aug. 25-Sept. 18. - 24 4,000 2,300

-{ Aug. 4-Oct. 16..... .- 73 3. 300 1. 200

Aug. 26-3ept. 30. . cecaeeanoo. 35 4, 600 2,440

In the latter years during these periods the Imperial irrigation district has been
diverting the entire flow of the Colorado river by utilizing a temporary sand
and brush dam across the entire chaunel of the river below its heading. There
was, of course, a very acute water shortage in 1924 and a very extensive crop dam-
age on account of shortage of water. The Imperial valley irrigation system has
been in operation 26 years. The fact that there were no shortages up to 1915
and that the frequency of shortages is increasing, would appear attributable to
the double effect of the expansion of irrigation facilities on the Lower Colorado
river for the utilization of rights long ago initiated, and the depletion of summer
flow of the river thru increasing irrigation diversions in the upper basin.

What the situation will be in the near future, unless storage is provided between
the two basins so as to make the lower basin independent of the upper basin with
regard to irrigation supplies, can only be conjectured. Of the irrigable area of
515,000 acres in the Imperial irrigation district of California, there are at present
approximately 400,000 acres irrigated. There are roughly 300,000 acres now irri-
gated in Mexico and it is definitely known that a much larger area can easily be
irrigated. A greater demand on the Yuma project is only awaiting renewed
activity in the development of the Yuma Mesa lands, of which but a little over
1,000 acres is now irrigated out of an irrigable area of 44,000 acres. The heavy
cost of maintaining the irrigation and levee systems in the Palo Verde valley
has delayved the development of this valley, but active steps in providing drainage
and better flood protection in the valley, in recent years, should be followed hy.
an immediate expansion of this area.

The Office of Indian Affairs has for a number of years been desirous of develop-
ing the Parker valley with an irrigable area of 110,000 acres. With the develop-
ment of this valley and of the extension of the irrigated areas in Palo Verde and
Yuma valleys and on Yuma Mesa, all or most of which are believed to be prior to
right to the Imperial Valley diversion, the waters remaining available for diver-
sion by the Imperial canal will be further reduced with more frequent and more
intense shortages of irrigation supplies, particularly in August, when the require-
ments for water are at a near maximum. The Imperial Valley irrigation rights
are in turn undoubtedly prior to a very large part of the rights whxch have been
developed in the upper basin bt&tes
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E. Storage Investigations

The need for storage on the Colorado River was recognized at a
very early date, but for various reasons its accomplishment was a
protracted task.

While a number of early proposals had been made for storage on
the Colorado River, particularly by J. W. Powell 2 and Elwood Mead,*®
a reconnaissance report by A. P. Davis and J. B. Lippincott ¥ cover-
ing examination made in 1901-02 was apparently the first to specifi-
cally recommend study of the Boulder Canyon site. This report was
also notable for its proposal for a general plan of investigation below
Boulder Canyon, corresponding strikingly with the developments
which have now been built or authorized. This program envisioned
(1) a dam at the Yuma site (later built as Laguna Dam); (2) diver-
sion of water at Black Point for the Blythe area in California (now
part of the Palo Verde project); (3) diversion at Headgate Rock
above Parker, into canals covering the Colorado River Indian Res-
ervation (later constructed as the Headgate Rock Dam); (4) a dam
at the Williams River for storage purpose, and river regulation (sub-
stantially the site of Parker Dam now constructed);.(5) diversion at
Bullshead with canal into lands of the Needles Valley, and investiga-
tion of Bullshead for a high dam for storage purposes (approximately
the site at which Davis Dam is under construction, but for different
purposes); (6) the investigation of reservoir sites at Las Vegas Wash
and the Virgin River (substantially the Black Canyon and Boulder
Canyon areas). The Reclamation Service suggested, however, the
advisability of investigating reservoir possibilities on the Colorado
River in Colorado, Utah, and Wyoming—
above the point where streams carryving high quantities of silt enter, so that
we may have knowledge of such storage possibilities as exist where provisions
do not have to be made for silt.

This was the first reference to the coming contest between advocates
of upper-basin versus lower-basin storage.

" This early report was followed by others, increasingly specific. For
several years, the Reclamation Service concentrated its attention on
upper-basin storage,® returning to the consideration of Boulder Can-
yon in 1917, when Louis C. Hill and Homer Hamlin called attention to

% Maj. J. W. Powell. ‘‘Exploration of the Colorado River of the West and its
Tributaries,” U. S. Govt. Printing Office, 1875. Cf. Report of the Secretary of
the Interior, November 19, 1902. o

3 Letter of Elwood Mead, State engineer of Wyoming, to Capt. E. M. Chitten-
den, in H. Doc. 141, 55th Cong., 2d sess. (1897).

2 First annual report of the Reclamation Service (1902), H. Doec. 79, 57th
Cong., 1st sess., p. 106, et seq.

18 Report of the Reclamation Service for 1914 (p. 71).

N
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the feasibility of a dam 500 to 600 feet high at that site.® Some of the
notable reports are cited in the margin.®® Three, particularly, affected
the scope of the Boulder Canyon Project Act: (1) The report of the
All-American Canal Board in 1918,% of which Dr. Elwood Mead was
chairman, and wbich specifically recommended legislation which would
combine authorization for construction of storage at Boulder Canyon
with authorization for construction of an All-American Canal to serve
Imperial Valley; (2) the Fall-Davis report of 1922,*2 which supplied
the basic data on which the negotiation of the Colorado River Compact

¥ Cf. letter of Louis C. Hill to George W. Malone, State engineer. of Nevada,
September 20, 1928.

% Cf. “Report on the Utilization of the Waters of Colorado River for Irrigation
and its Relation to the Imperial Valley, California,” by C. E. Grunsky, dated
June 30, 1907, addiessed to Hon. James R. Garfield, Secretary of the Interior
(S. Doe. 103, 65th Cong., 1st sess.).

“Colorado River and Its Utilization,” by E. C. LaRue (Water Supply Paper
No. 395, U. 8. Geological Survey).

“The Lower Colorado and the Salton Basin,” by C. E.. Grunsky (Transactions
American Society of Civil Engineers, vol. LIX, pp. 1-51, December 1907).

“Irrigation and River Control in the Colorado River Delta,” by H. T. Cory
(Transactions American Society of Civil Engineers, vol. LXXVI, pp. 1204-1453,
December 1913).

Unpublished compilation of material on the Colorado River, by John T. Whist-
ler, of the United States Reclamation Service, and on file in the Reclamation Serv-
ice offices at Washington, Denver, and Yuma (1914).

Eighteenth annual report of the U. S. Reclamation Service, Department of the
Interior, 1918-19.

“Preliminary Report on Imperial Valley and Vicinity,”” A. P. Davis, committee
print, published for Committee on Irrigation of Arid Lands, House, 66th Cong.,
3d sess. (1921).

“Problems of Imperial Valley and Vicinity,” S. Doe. 142, 67th Cong., 2d sess.
(1922).

“Report on the Problems of the Colorado River Basin,” F. E. Weymouth,
Department of the Interior, in manuseript, 8 vols. (1924).

“Water Power and Flood Countrol of Colorado River below Green River,
Utah’” (Water Supply Paper No. 556, U. S. Geological Survey, 1925).

Cf. hearings before the Committees on Irrigation and Reclamation on S. 728,
H. R. 5773, 70th Cong., 1st sess. (1928). _

“Colorado River Development,”’” Geo. W. Malone, S. Doec. 186, 70th Cong., 2d
sess. (1928). The latter contains a ‘“Chronology of Colorado River Investiga- .
tions” (p. 40~41).

See also the references collected in Sykes, “The Colorado Delta” (1937), p. 177
et seq.

For a “selected classified list of references and sources relating to utilization of
lower Colorado River”’ see report of the American Section of the International
Water Commission, H. Doc. 359, 71st Cong., 2d sess. (1930), appendix 3, p. 97,
by Frank Adams, consulting engineer. Cf. bibliography in ‘“Colorado River and
the Boulder Canyon Project,” (Colorado River Commission of California, 1931),
p- 357 et seq.

4 See appendix 101.

3 See appendix 103.

77831—48——3
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proceeded, and which also recommended Boulder Canyon storage and
the construction of the All-American Canal; and (3) the Weymouth
report of 1924,3 which, in far more detail, spelled out the Boulder
Canyon project in substantially the form accepted in the Boulder
Canyon Project Act. These three reports are referred to again, infra.

F. Proposals for Power Development

(1) Early plans.—The power potentialities of the various storage
sites on the Colorado River were recognized at a very early date,
and their development was actively promoted by public -and private
agencies.®®* Nevertheless no main stream dams for the generation of
power had been constructed in the lower basin prior to Hoover Dam.

(2) Effect of power on selection of Black Canyon site.—The selection
of the Black Canyon-Boulder Canyon site for the construction of flood
control and irrigation storage works was largely dictated by considera-
tions involving the marketing of power to finance the structure. The
report by Senator Johnson of the Senate Committee on Irrigation

3 “Report on the Problems of the Colorado River Basin,” by F. E. Wevmouth
(in manuscript, 8 volumes), U. S. Bureau of Reclamation, 1924.

# James B. Girand, of Phoenix, was granted a preliminary permit by the
Interior Department for the development of a power project on the Colorado
River near the outlet of Diamond Creek in the State of Arizona. See first annuval
report of the Federal Power Commission (1921), pp. 32, 118. It was finally
canceled following passage of the Boulder Canyon Project Act. See thirteenth
annual report of the Federal Power Commission (1933), pp. 227-28.

On November 5, 1909, Henry C. Schmidt filed an application with the Territory
of Arizona for a permit to develop power at Boulder Canyvon. A permit was
issued by the Secretary of the Interior Novembker 10, 1913, under the act of
February 15, 1901 (31 Stat. 790), contemplating a dam to be erected at the mouth
of Boulder Canyon, about 125 feet high, to generate approximately 40,000 horse-
power. The project was to be financed with French capital, which became un-
available because of the First World War. The permit remained alive until
October 24, 1921, when it was revoked.

In April 1910, the Santa Fe Railway initiated studies to determine the feasi-
bility of generating power on the Colorado River by means of generators mounted
on vessels anchored in the river channel. The idea was abandoned. More
serious studies were undertaken between 1914 and 1917, looking to the electrifica-
tion of the railroad between Winslow and Secligman. This involved investigation
of nine dam sites, of which Boulder Canvon and Diamond Creek were the most
favorably considered. Studies were mnade of a project for a dam 200 to 250 feet
high. By 1919, however, changing conditions had caused the investigation to be
indefinitely suspended.

% See testimony of E. F. Scattergood, chief electrical engineer and manager,
bureau of power and light, city of Los Angeles: Hearings of Senate Committee on
Irrigation and Reclamation on- S. Res. 320, 68th Cong., 2d sess., p. 66, et seq.
(1925); Geo. W. Malone, “Compilation of Data on the Colorado River,” and
“Boulder Canyon Hydroelectric and Steam Costs Compared,” both in hearings
of the House Committee on Irrigation and Reclamation on H. R. 5773, 70th
Cong., 1st sess. (1928), appendix, pp. 543, 552.

N
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and Reclamation 3 on the fourth Swing-Johnson bill said, as to the
choice of this site:

BOULDER (OR BLACK) CANYON PROPER LOCATION FOR DAM

The overwhelming weight of opinion favors the Boulder or Black Canyon site.
These two sites are close together and are frequently termed the upper and lower
Boulder Canyon sites. A dam at either site will inundate practically the same
territory. Natural conditions at this point are extremely favorable for the con-
struction of a great dam at a minimum of cost. An immense natural reservoir
site is here available. A development at this point will fully and adequately
serve all purposes—flood control, reclamation, and power. It is the nearest
available site to the power market; an important element from a business or
financial standpoint.

As said by Mr. Hoover, Secretary of Commerce:

“. . . I can conceive the development of probably 15 different dams on the
Colorado River, the securing of 6,000,000 or 7,000,000 horsepower; but the only
place where there is an economic market for power today, at least of any conse-
quence, is in Southern California, the economical distance for the most of such
dams being too remote for that market. No doubt markets will grow in time so
as to warrant the construction of dams all up and down the river. We have to
consider here the problem of financing; that in the erection of a dam—or of any
works, for that matter—we must make such recovery as we can on the cost, and
therefore we must find an immediate market for power. For that reason it seems
to be that logic drives us as near to the power market as possible, and that it
therefore takes us down into the lower canyon (hearings on S. 320, 68th Cong.,
2d sess., p. 601).”

(3) Applications prior to the Federal Water Power Act.—Prior to
enactment of the Federal Water Power Act in 1920, development of
water power on the public domain was controlled by the Interior
Department. Under the enabling act 3 which authorized the admis-
sion of Arizona to the Union, all power sites on the river in that State
were withdrawn. A number of applications for permits or rights of
way within the basin had been filed, and were pending when Congress
authorized ® negotiation of the Colorado River Compact, a year after
passage of the Water Power Act.

(4) The Federal Water Power Act.—The power project applications
theretofore filed with the Department of the Interior were transferred to
the jurisdiction of the Federal Power Commission. By 1921 the Com-
mission had received 11 applications for permits. With few exceptions,
the Federal Power Commission, upon passage of the act authorizing
negotiation of the compact, suspended action on all applications for
permits and licenses in the basin, at first on its own motion,*and finally

% S. Rept. No. 592, 70th Cong., 1st sess. (1928).

7 Act of June 10, 1920 (41 Stat. 1063).

% Act of June 20, 1910 (36 Stat. 557, 570).

% Act of August 19, 1921 (42 Stat. 172).

0 See third annual report of the Federal Power Commission (1923), p. 61;
fourth annual report (1924), p. 91; fifth annual report (1925), p. 112; sixth annual
report (1926), p. 72.
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by congressional direction,* until the Boulder Canyon Project Act
should become effective. By the latter date, the Federal Power Com-
mission had on file 45 separate applications, contemplating installa-
tions aggregating 17,000,000 horsepower.*

While the Colorado River Compact and the Boulder Canyon Project
Act were negotiated in the foreground of a very active competition
among public and private agencies for the rigcht to develop the power
sites on the Colorado River, and many of these issues are reflected in
the provisions of those documents, there is very little actual power
development to record in the historical background of the compact
and the Project Act.

G. The All-American Canal

The historical background of the All-American Canal is outlined
in more detail in chapter XI. It was summarized in the report of
the Senate Committee on Irrigation and Reclamation (S. Rept. No.
592, 70th Cong., 1928), as follows (p. 13):

HOW THE PROJECT TOOK FORM

As early as January 12, 1907, President Roosevelt submitted to Congress a
message upon the problems of the lower Colorado River,” in which he outlined
and urged a development which will become a reality upon the completion of the
project here authorized. * Thus, he said:

“The construction work required would be: The main canal, some 60 miles
in length, from Laguna Dam into the Imperial Valley; the repair and partial
construction of the present distribution system in the valley and its extension to
other lands mainly public; diversion dams and distribution systems in the Colo-
rado River Valley, and provision for supplementing the natural flow of the river
by means of such storage reservoirs as may be necessary.”

Proceeding in his message, he said:

“The Imperial Valley wili never have a safe and adequate supply of water
until the main canal extends from the Laguna Dam. At each end this dam is
connected with rock bluffs and provides a permanent heading founded on rock
for the diversion of the water. Any works built below this point would not be
safe from destruction by floods and cannot be depended upon for a permanent
and reliable supply of water to ihe valley.”

On February 16, 1918, by contract between the Secretary of the Interior and
the Imperial irrigation district provision was made for the creation of an all-
American canal board to consist of one member named by the Reclamation
Service, one by the district and one by the University of California, such board
to investigate the feasibility of an all-American canal. The engineers selected

1 Act of March 4, 1927 (44 Stat. 1456), act of December 21, 1928 (45 Stat.
1062, sec. 6), act of March 1, 1929 (45 Stat. 1446).

4 See tabulation in Congressional Record, December 10, 1928, pp. 328-329;
Kleinsorge, op. cit., p. 54; tenth annual report of the Federal Power Commission
(1930), p. 9.

4 Congressional Record, 59th Cong., 2d sess., pp. 1028-1029; cf. act of April
28, 1904 (32 Stat. 591); memorandum of Commissioner A. P. Davis to Secretary
Lane, May 9, 1914,
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were Dr. Elwood Mead, now Commissioner of Reclamation; W. W. Schlecht;
and C. E. Grunsky.*
This board reported on July 22, 1919, recommending an all-American canal.!

H. Legislative Proposals Prior to the Boulder Canyon
Project Act

By 1919 bills to implement the All-American Canal program, and
in some cases to provide for storage as recommended in various
surveys,* had begun to appear in Congress.

(1) The Kettner bills.—On February 3, 1919, Mr. Kettner, of Cali-
fornia, introduced a bill ¥ to authorize and direct the Secretary of
War to make a preliminary examination of the Colorado River with
a view to control of itsfloods in accordance with provisions of existing
law relating to control of the Mississippi River and the Sacramento
River. This bill was reported favorably by the House Committee
on Flood Control on February 27, 1919.4

On the same day, February 3, 1919, Representative Hayden, of
Arizona, introduced a somewhat similar bill.# -

On February 7, 1919, Representative Randolph introduced a bill #®
to provide for flood control on the Colorado River. This bill was
not reported out of committee.

The Secretary of the Interior subsequently suggested that legislation
authorizing the Secretary of War to carry on such an investigation
would duplicate the work of the Reclamation Bureau and recom-
mended legislation authorizing the Secretary of the Interior to
make the necessary investigation.®

On February 18, 1919, Mr. Kettner introduced a bill #* which fol-
lowed the general lines of the suggestion of the Secretary of the
Interior.

On May 19, 1919, Representative Hayden introduced a bill # author-
izing a preliminary examination to be made of the Colorado River
with a view to controlling the floodwaters thereof.

# Kleinsorge, op. cit., p. 29; Kelly, “The Colorado River Problem.”” 88 Trans-
actions of the American Society of Civil Engineers 352 (1925).

4 See appendix 101 herein. For full text, see The All-American Canal: Report
of the All-American Canal Board, Government Printing Office, 1920.

4 The more important investigations and reports are cited under ch. I (E).

In 1914 a plan was seriously proposed for damming the Colorado River at
Black Canyon by blasting in the canyon walls. 3. Doc. 142, 67th Cong., 2d sess.,
“Problems of Imperial Valley and Vicinity,” p. 15, et seq.

7 H. R. 15585 (85th Cong., 3d sess.).

% H. Rept. No. 1149 (65th Cong., 3d sess.).

¥ H. R. 15611 (65th Cong., 3d sess.).

% H. R. 15777 (65th Cong., 3d sess.).

81 Unpublished memorandum of the Secretary of the Interior.

& H. R. 16023 (65th Cong., 3d sess.).

8 H. R. 460 (66th Cong., 1st sess.).
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On the same date Congressman Randall, of California, introduced
& bill ® to provide for fiood control on the Colorado River.

The Randall bill was the first to propose authorization for storage
on the Colorado River. It would have authorized a series of dams
in the Grand Canyon and along the tributaries of the Colorado to
store, regulate, and control waters of the river to insure a water supply
at all times for lands within the United States, and the generation,
transmission, and sale of electric energy.

On May 27, 1919, Mr. Kettner introduced a bill ¥ authorizing and
directing the Secretary of War to cause a survey to be made of the
Colorado River with a view to controlling the floodwaters of that
stream.

On June 17, 1919, Mr. Kettner introduced a bill % (popularly called
the first Kettner bill, but in fact preceded by a number of Colorado
River measures by Mr. Kettner) which would have authorized the
construction of an All-American Canal. It made no provision for
storage. On July 3, 1919, Secretary of the Interior Lane reported
favorably on this bill. Extensive hearings were held,” but the bill
did not come to a vote.

On August 14, 1919, Congressman Randall introduced a bill;*® which
would bave authorized issuance of bonds and utilization of the pro-
ceeds to construct dams, reservoirs, ditches, pipe lines, electric-trans-
mission lines, and generating plants, etc., not particularly described,
subject to the limitation that before making any surveys the Secretary
must receive binding offers for at least half of the electric power to
be generated, at a price not less than $20 per kilowatt-year, and for
a period of not less than 30 nor more than 50 years, and subject to
the further limitation that the cost of the power installation should
not exceed $150 per kilowatt.

This' bill was referred to the Committee on Ways and Means on
August 14, 1919, and no further action was taken.

The Secretary of the Interior reported favorably on this bill, saying
in the course of his report:

There are a number of bills before Congress touching the uses and the con-
servation of the waters of the Colorado River. I suggest that all these bills be
gathered in to one committee, which shall have power to investigate the whole
matter and to make a report to the House.®®

4 H. R. 555 (66th Cong., 1st sess.).

8 H. R. 3475 (66th Cong., 1st sess.).

% H. R. 6044 (66th Cong., 1st sess.).

¢ Hearings of House Committee on Irrigation and Reclamation on H. R. 6044
(66th Cong., 1st sess.): All-American Canal for Imperial and Coachella Valleys.

8 H. R. 8472 (66th Cong., 1st sess.).

8 Unpublished.
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On December 30, 1919, Congressman Randall introduced a revised
bill,® reflecting the suggestion of the Secretary of the Interior’s report.
The bill received no action.

On January 7, 1920, Congressman Kettner introduced a bill,** pop-
ularly called the second Kettner bill, or- the second All-American
Canal bill. This measure included provision for storage, authorizing
the Secretary of the Interior to—

construct such storage reservoirs and other works as in his judgment are necessary
to provide an adequate supply of water for the successful irrigation of. such lands.

The bill was not enacted.

(2) The Kinkaid Act (appendix 102).—On May 18, 1920, the
Kinkaid Act ® was approved. It authorized and dmected the Secre-
tary of the Interior to make an examination of the Imperial Valley,
and to report on its condition and possible irrigation development.
A total of $400,000 was provided for this work, in part by Federal
appropriations, and in part by local contributions.®

(3) The Fall Davis report (appendix 103).—The investigation au-
thorized by the Kinkaid Act was made, and a formal report was
submitted to Congress on February 28, 1922.%

This report, Problems of Imperial Valley and Vicinity, sometimes
referred to as the “Fall-Davis report,” and sometimes simply as
“Senate Document 142,” was notable for its recommendations for
construction of the All-American Canal and a storage reservoir at or
near Boulder Canyon, setting at rest the engineering controversy as
to whether storage should be provided first in the upper or the lower
basin.® It also provided a comprehensive appraisal of the irrigation
potentialities and water requirements of both basins.®® This report,
which became available during the negotiation of the Colorado River
compact, supplied much “of the data on which  the negotiations
proceeded.

© H. R. 9627 (66th Cong., 1st sess.), a revision of H. R. 8472 (same session).

¢ H. R. 11553 (66th Cong., 2d sess.). See Congressional Record, vol. 59, pt. 2,.
p. 1204.

0 41 Stat. 600.

8 H. Rept. No. 918 (70th Cong., 1st sess., 1928), “The Boulder Canyon Project,”’
pp. 9, 10.

8 S. Doc. 142 (67th Cong., 2d sess.), ‘“Problems of Imperial Valley and Vicinity,”
(1922).

8 A resolution adopted by the ‘“League of the Southwest’” at Salt Lake City
August 25-27, 1920, recommended development of the ‘“‘upper reaches of the
river.” Cf. report of Delph Carpenter, Colorado River Commissioner of Colo-
rado (appendix 210 herein).

® See Ch. IT (B) infra.
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Its effect on the Commission, as to the choice of storage sites, was
reflected by Mr. Hoover, testifying on June 21, 1922, before the
House Committee on Irrigation of Arid Lands: ¥

Although there may be many views as to secondary steps and development,
they can be neglected at the present time. However, without the Commission
having gone onto any particular record in the matter, I think all of the members
of the Commission are in agreement that the first step is the construction of a
large storage dam somewhere in the neighborhood of Boulder Canyon. There
may be some questions of foundations that may shift the site of that dam 15 or
20 miles. I believe the great majority of engineering and public view does not
question that this is the first step. ’

Reasons for coming to this conclusion are, first, the immediate importance of
control of flood flow, the large and cheap storage provided at this site, and the
probability of an early development of a power market. The location of the
dam at or near Boulder Canyon, as against projected dams farther up the river,
has been disputed by some, but inasmuch as Boulder Canyon is some 150 miles
nearer to a power market, and as the sale of power will be ultimately necessary in
order to establish a substratum to finance the operation, that reason alone would
seem convincing as to the location of the dam at that point.

This narrative has brought us, in general chronological order, to
the period of overlap between the two forces that were now at work
in the shaping of legislation: those aimed at the construction of an
All-American Canal and a storage dam in Boulder or Black Canyons,
and those aimed at securing some sort of reservation of water for the
upper basin, via interstate compact, before such works should pro-
ceed. By the date of submission of the Fall-Davis report in 1922,
work on the Colorado River compact was well under way, and it is
now necessary to retrace a few years to pick up the thread of that
narrative,

¢ Hearings on H. R. 11449 (67th Cong., 2d sess., 1922), p. 53.



Chapter II

THE COLORADO RIVER COMPACT

A. Background of the Compact

(1) Necessity for an interstate agreement.—Storage on the Colorado
River was essential not only for the flood protection and development
of the lower basin, but in order to enable the junior appropriations in
the upper basin to develop, the unregulated flow of the river having
been appropriated by senior appropriators in the lower basin.! How-
ever, the upper-basin States faced the possibility that water conserved
by storage would be put to use in the lower basin more rapidly than the
upper-basin States could utilize the normal flow, thereby reestablish-
ing the condition they sought to avoid.?

In general, two methods were open for the protection of the upper
basin: a Supreme Court suit predicated on the doctrine of equitable
apportionment, as distinguished from the doctrine of priority of ap-
propriation irrespective of State lines,® or, in the alternative, an
interstate compact cutting across the doctrine of appropriation and
Teserving water against its operation.

Interstate compacts had been utilized for the settlement of contro-
versies involving boundaries, fisheries, criminal jurisdiction, etc.,* but
had never been used for the allocation of waters of an interstate
stream.®

In the following pages are traced the steps by which the Colorado
River States reached their decision to attempt an interstate compact
in this field. These preliminary discussions took place under the
shadow of the case of Wyoming v. Colorado,® then at issue in the

1 See memorandum of E. B. Debler, quoted in ¢h. I (D), supra; memorandum
of Ward Bannister, counsel for city of Denver, Congressional Record, December
7, 1928, pp. 242-243.

3 See report of Delph Carpenter, commissioner of the State of Colorado (ap-
pendix 210 herein).

3 Cf. Kansas v. Colorado, 206 U. S. 46 (1907) Wyoming v. Colorado, 259 U. S.
419, 468 (1922).

¢ See classifications and discussion of interstate compacts in Ely, “Oil Conserva-
tion Through Interstate Agreement,”’ pp. 174-206 (1933).

5 As early as 1912 Mr. Carpenter is said to have suggested the use of the treaty-
making power by the States as a method for settlement of interstate water rights
(Communication to Chas. A. Dobbel, 1934).

8259 U. 8. 419 (1922).

17
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United States Supreme Court but undecided, involving a contest
between two appropriation States.

(2) League of the Southwest.—For some time prior to 1918, an
organization for the promotion of western development had existed
under the name of the League of the Southwest.” ]

On January 18, 1918, a meeting of the league convened in Salt Lake
City on the call of Gov. W. J. Spry of Utah. By that time the
Governors of Arizona, California, Nevada, New Mexico, Oklahoma,
Texas, and Utah were represented.

At some later time Wyoming was substituted for Oklahoma.

On April 1, 2, and 3, 1920, the league met in Los Angeles and
adopted resolutions favoring the development of the Colorado River
by the Reclamation Service, and recommending immediate investiga-
tion of the Boulder Canyon site.

On August 25-27, 1920, the league met at Denver, Governor
Campbell of Arizona presiding.

This meeting was made significant by the debate over upper-
versus lower-basin storage sites, and by discussion of an interstate
compact. Governor Shoup of Colorado was appointed chairman of
a committee on resolutions, and he, in turn, appointed Messrs.
Delph Carpenter of Colorado and Sims Ely of Arizona as a subcom-
mittee to report a plan.! The subcommittee reported favorably Mr.
Carpenter’s proposal to utilize the treaty-making power of the States.
After hearing Arthur P. Davis, Director of the Reclamation Service,
with respect to water supply and storage questions, the resolutions
committee reported out and the league adopted a resolution endorsing
storage on the upper reaches of the river, and concluding with the
following paragraph:

Resolved, That it is the sense of this Congress that the present and future rights
of the several States whose territory is in whole or in part included within the
drainage area of the Colorado River, and the rights of the United States, to the
use and the benefit of the waters of said stream and its tributaries, should be
settled and determined by compact or agreement between said States and the
United States, with the consent of Congress, and that the legislatures of said
States be requested to authorize the appointment of a commissioner for each of
said States for the purpose of entering into such compact or agreement for subse-

quent ratification and approval by the legislature of each of said States and the
Congress of the United States.

This was the genesis of the Colorado River compact.

? See Carpenter, appendix 210. The writers are indebted to Charles P. Squires
of Nevada, L. Ward Bannister of Colorado, Francis C. Wilson of New Mexico,
and Sims Ely of Arizona, for much of this historical material.

8 Sims Ely states that Mr. Carpenter, at the initial meeting of the subcommittee,
outlined not only the general scheme of an interstate compact, but a basis for
division between the four upper States, as one group, and the three lower States,
as another.
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(3) Authorization of negotiations by State legislatures.—A uniform
bill authorizing appointment of commissioners and negotiation of a
compact was prepared and submitted to the States.?

These bills, in somewhat modified form, were adopted by the seven
legislatures during the 1921 sessions. Their citations appear in
appendix 202.

On May 10, 1921; following enactment of these authorization bills,
the governors of the seven States met at Denver, Colo., and adopted
a resolution directing Governor Campbell of Arizona to submit to the
President the request of the seven States for the appointment of a
Federal commissioner and enactment of a Federal bill authorizing
negotiation of a compact.!”

(4) Authorization of negotiations by Congress.—As directed by the
seven governors, Governor Campbell submitted the proposal to the
President and, through his associates, to Congress.

The required Federal legislation * was enacted as the act of August
19, 1921 (42 Stat. 171), and is printed here as appendix 201.

(5) Appointment of the Commissioners—On December 17, 1921,
President Harding appointed Herbert C. Hoover as Federal repre-
sentative on the Colorado River Commission.

Subsequently, the following Commissioners were named by the
governors of the respective States: Arizona, W. S. Norviel; California,
W. F. McClure; Colorado, Delph E. Carpenter; Nevada, J. G. Scrug-
ham; New Mexico, Stephen B. Davis, Jr.; Utah, R. E. Caldwell;
Wyoming, Frank C. Emerson.

? These measures were drafted by Mr. Carpenter.

10 The meeting of the Governors on May 10, 1921, was attended by Govs.
Thomas E. Campbell of Arizona, Oliver H. Shoup of Colorado, Emmet E. Boyle
of Nevada, Merritt C. Meacham of New Mexico, Charles R. Mabey of Utah,
Robert D. Carey of Wyoming. The Governor of California, William D. Stephens,
was represented by W. F. McClure, State engineer.

1t The draft of the Federal statute was prepared and submitted by Mr. Carpen-
ter and Mr. Sims Ely of Arizona. Its legislative history was as follows:

LEGISLATIVE HISTORY OF THE ACT OF AUGUST 19, 1921 (42 8TAT. 171)

H. R. 6877.—June 6, 1921, introduced by Mr. Mondell, referred to the Com-
mittee on the Judiciary; June 17, committee report, H. Rept. No. 191 (67th Cong.,
1st sess.); June 20, passed House; June 21, referred to Senate Committee on
Irrigation and Reclamation; August 4, Committee on Irrigation and Reclamation
discharged; August 4, passed Senate; August 19, approved (Public Law No. 56,
67th Cong.) (61 Congressional Record (House), pp. 2174, 2739, 2770-2774, 4833,
4955; 61 Congressional Record (Senate), pp. 2803, 4656, 4657, 4853).

S. 1853.—May 20, 1921, introduced by Mr. Bursum, referred to the Com-
mittee on Irrigation and Reclamation; June 27, committee report, S. Rept. No.
180 (67th Cong., 1st sess.); August 4,.indefinitely postponed in favor of H. R.
6877 (61 Congressional Record (Senate), pp. 1561, 3054, 4656, 4657).
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Mr. Norviel was Arizona State Water Commissioner and a lawyer.
Mr. McClure was State engineer of California. Mr. Carpenter was
one of Colorado’s most eminent water lawyers. Mr. Serugham was
State engineer of Nevada, subsequently governor, and later Congress-
man and Senator from that State. Mr. Davis was an outstanding
attorney, later Solicitor of the Department of Commerce. Mr. Cald-
well was State engineer of Utah. Mr. Emerson was State engineer of
Wyoming, subsequently Governor of that State.

Mr. Hoover was at that time Secretary of Commerce, and was an
engineer by training. .

B. Negotiation of the Compact

(1) First seven meetings, Washington, January 1922.—The Colorado
River Commission convened at the Department of Commerce in
Washington January 26, 1922.

Herbert Hoover, Secretary of Commerce, in his opening statement
said: 12

It is fortunate that there is little established right en the river and that we have
almost a clean sheet with which to begin our efforts. The importance of the
river cannot be overestimated as a national asset. Today there are some 24
million acres under irrigation in the drainage basin. With proper development
this can be increased to over 6,000,000 acres. There can be developed on the
river over 5,000,000 horsepower, and with rapid strides in transmission, this
enormous reserve of power will yet harness an enormous asset to the Nation.

Populations depending upon the lower river are in extreme jeopardy through
the violations of the river floods and the control of its flood flow has become vital
to their very existence.

This conference is unique in its attempt to determine States’ rights over so large
an area by amiable agreement. Indeed it has wider proportions than this in its
realization of common interest, need of joint consideration, etc., in order that the
greatest possible benefit may be derived for the whole of our people from one of the
most precious possessions of our country.

Mr. Hoover was elected permanent Chairman of the Commission.

Seven executive sessions were held in Washington, concluding
January 30, 1922.

The data available, particularly if an allocation to individual
States was attempted, was found inadequate, and the meeting
adjourned, subject to call of the Chair, with the suggestion that the
next meeting take place in the Southwest.

(2) The Fall-Davis report, February 1922.—At this point there be-
came available to the negotiators of the compact the so-called Fall-
Dayvis report, Problems of Imperial Valley and Vicinity,"® transmitted
to Congress February 28, 1922, following submission of a preliminary

12 Minutes and record of the first meeting, Colorado River Commission (Jan-
uary 26, 1922), p. 3.

13 S, Doc. 142 (67th Cong., 2d sess.), “Problems of Imperial Valley and
Vicinity” (1922).
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report on November 27, 1920. Both were the outcome of investiga-
tion authorized by the act of May 18, 1920 (the Kinkaid Act), “An
act to provide for an examination and report on the condition and
possible irrigation development of the Imperial Valley in California”
(appendix 102, 41 Stat. 600).

The report was of significance in indicating the competitive poten-
tialities of the various sections of the basin if development should
proceed under the doctrine of priority of appropriation without
regard to State lines.! .

(3) Public hearings.—The Commission reconvened for public
hearings at Phoenix, Ariz., March 15, 16, and 17, 1922.

Hearings continued at Los Angeles, March 20, 1922; Salt Lake
City, Utah, March 27 and 28, 1922; Grand Junction, Colo., March 29,
1922; Denver, Colo., March 31 and April 1, 1922; and Cheyenne,
Wyo., April 2, 1922.

These meetings developed the full expression of views which has
become rather characteristic of Colorado River meetings.

The Commission also carried out inspection trips through the Las
Vegas and Imperial Valley areas.

(4) Effect of decision in Wyoming v. Colorado.—On June 5, 1922,
the United States Supreme Court handed down its decision in

14 The Fall-Davis report contained, among a large number of tables on water
supply and estimated demand, the following, which became of particular sig-
nificance in the subsequent consideration of the Colorado River Compact:

ApPpENDIX B. WATER SupPLY AND DEVELOPMENT

TaBLE No. 4.—Summary of irrigation, entire basin, by political boundaries

(p. 33)
! Irrigated Additional |
! 9201 ' | “possible | Total
United States:
367, 000 543, 000 910, 030
740, 000 1. 018, 000 1, 758, 000
359, 000 456, 000 $15, 000
34, 000 483, 000 517, 000
501, 000 676, 000 1,177, 000
3, 000 22,000 7,000
458, 000 481, 000 939, 000
. Total, United States......cooooooommommeaaaoos 2, 164, 000 3, 639, 000 6, 123, 000
MexiCo.wnemmcacaaann.s ecececcameceecsccemecmeaaan 190, 000 610, 000 800. 000
10 -1 RN 2, 654, 000 4, 269, 000 6, 923, 000
Total:
Upper basin 2, 550, 000 4, 080, 000
Lower basin 3 1, 320, 000 2, 020, 000
Gila Basin..coocooaoaoaol , 400, 000 830, 000

YT DU © 4,270,000 6, 930, 000

t From United States census, mndified by data from State enzineers.
! Recently the State engineer has reported 80,000 acres additional possible irrigation in Nevada,
of which 50,000 acres are in the upper basin.
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Wyoming v. Colorado. In general, it sustained the doctrine of
priority of appropriations regardless of State lines, saying (259 U. S.
419, 468):

In neither state was the right to appropriate water from this interstate stream
denied. On the contrary, it was permitted and recognized in both. The rule
was the same on both sides of the line. Some of the appropriations were made
as much as fifty vears ago and many as much as twenty-five. In the circum-
stances we have stated, why should not appropriations from this stream be
respected, as between the two states, according to their several priorities, as
would be done if the stream lay wholly within either state? ' By what principle
of right or equity may either state proceed in disregard of prior appropriations
in the other?

Delph E. Carpenter, Colorado River Commissioner for the State
of Colorado, summarized the situation produced by that decision as
follows: 14

The upper state has but one alternative, that of using every means to retard
development in the lower state until the uses within the upper state have reached
their maximum. The states may avoid this unfortunate situation by deter-
mining their respective rights by interstate compact before further development
in either state, thus permitting freedom of development in the lower state without
injury to future growth in the upper. ,

The final negotiation of the compact took place in the atmosphere
produced by that decision.

(5) The Hoover compromise: Division of the basin.—During the
public hearings and business meetings of the Commission, it became
apparent that any attempt to allocate waters individually to the
several States would be a protracted and probably unsuccessful
undertaking. Participants have stated that the negotiations would
have broken up but for Mr. Hoover’s proposal: that the Commission
limit its efforts to a division of water between the upper basin and the
lower basin, leaving to each basin the future internal allocation of its
share.

This proposal was later summarized by Mr. Hoover, speaking
before the Commonwealth Club of San Francisco, December 1, 1922,
immediately after execution of the compact, as follows:!®

The major legal dispute lies between the upper and lower basin. Indeed all
the problems very naturally divided themselves into two parts—that is into the
two basins of the river separated by the canyon. The character of agriculture,
industry and the engineering problems in the two basins are of widely different
nature, and it became the natural and logical thing to divide the Colorado River
into two parts at the canyon, and to assign to each part a certain portion of the

flow of the river permanently,. and to develop the two basins as two separate
principalities.
18 Appendix 210 herein.

1 Transactions of the Commonwealth Club of California, vol. 17, No. 11,
p. 451.

N
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(6) Final 20 meetings of the Commission and execution of the com-
pact.—The Commission held its eighth business meeting at Phoenix,
March 15, and its ninth at Denver, April 1. It convened at Bishop’s
Lodge, Santa Fe, N. Mex., November 9, 1922, for its tenth meeting,
and remained in session there until completion of its work, at the
twenty-seventh meeting, on November 24, 1922.

The task of the Commission was complicated by the fact that in
the elections of November 1922 new governors had been elected in
several of the basin States. The new governors were invited to
attend the meeting of the Commission, and several of them did. The
prestige of the Commissioners appointed by their predecessors was
such that in every case the former Commissioners remained in office
to the conclusion of the compact negotiations.

The compact, which is summarized in the pages following, was
signed at Santa Fe, N. Mex., November 24, 1922, by the same Com-
missioners who had initiated negotiations in January of that year in
Washington.

C. Summary of the Compact

The Colorado River compact (the text of which is printed as appen-
dix 203) is a document of approximately 1,200 words, divided into 11
articles, dealing with the following general subjects (although the
titles used here do not appear as captions of the articles designated):

Article I. Purposes
II. Definitions
ITI. Allocations
IV. Priority of uses
V. Administration
VI. Arbitration
VII. Indian Tribes
VIII. Present Perfected Rights
IX. Litigation
X. Termination
XI. Ratification

A summary of the most important of these articles follows:

(1) Article I: Purposes.—The purposes stated are to provide for
the equitable division and apportionment of the use of the waters of the
Colorado River system; to establish the relative importance of differ-
ent beneficial uses; to promote interstate comity; to remove causes
of present and future controversies and secure the expeditious agri-
cultural and industrial development of the basin; to secure the storage
of its waters and the protection of life and property from floods. To
those ends the basin is divided into two basins and an apportionment
of the use of part of the water of the system is made to each of them
with a provision that further equitable apportionment may be made.
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(2) Article II: Definitions.—Article II (a) defines the Colorado
River system as “that portion of the Colorado River and its tributaries
within the United States of America.” This definition includes the
Gila River, a matter of some controversy, as it later developed.”

Article IT (b) defines the Colorado River Basin to mean all the
drainage area of the Colorado River system ‘“‘and all other territory
within the United States of America to which the waters of the
Colorado River System shall be beneficially applied.” By this defini-
tion the basin includes the Coastal Plain of southern California, the
Salton Sink drainage area in California, and the areas to which trans-
mountain diversions may be made in other States.!®

Article IT (c) defines the term “States of the Upper Division” to
mean the States of Colorado, New Mexico, Utah, and Wyoming.

Article IT (d) defines the term ‘“States of the Lower Division” to
mean the States of Arizona, California, and Nevada.

Article IT (e) defines “Lee Ferry’’ as meaning a point in the main
stream of the Colorado River one mile below the mouth of the Paria
River. '

Article IT (f) defines the term “Upper Basin’’ to mean those parts
of the States of Arizona, Colorado, New Mexico, Utah, and Wyoming
“within and from which waters naturally drain into the Colorado
River System above Lee Ferry’’ as well as parts of those States without
the drainage area of the system ‘“which are now or shall hereafter be
beneficially served by waters diverted from the system above Lee
Ferry.” This definition of “Upper Basin” is broader than the defi-
nition of the term ‘““States of the Upper Division.”

Article IT (g) defines the ‘“Lower Basin” to mean those parts of the
States of Arizona, California, Nevada, New Mexico, and Utah within
and from which waters naturally drain into the Colorado River Sys-
tem below Lee Ferry and also parts of those States located without
the drainage area ‘“which are or shall hereafter be beneficially served
by waters diverted from the system below Lee Ferry.”” The term
“Lower Basin’’ as thus defined is broader than the term ‘“States of the
Lower Division.”

17 Seec Chapter XIII, Litigation. See also reservations to the compact proposed
by the House of the Arizona Legislature, ch. III B, infra.

18 At the time of the negotiation of the Colorado River Compact, neither the
transmountain diversion to the Coastal Plain of California, nor the large diversions
into eastern Colorado, now under discussion, had been considered. See comment
by Mr. Hoover (ch. XIV, infra, S. Doc. 32, 79th Cong., 1st sess., 1945), and
comment by A. P. Davis, Commissioner of Reclaination, appendix 206, infra. Cf.
comments in report of the American Section of the International Water Com-
mission (H. Doc. 359, 71st Cong., 2d sess., p. 18). For a tabulation of demands
anticipated in 1922, including transmountain diversions, as considered by the

negotiators of the compact, see S. Doc. 142 (67th Cong., 2d sess.), ‘‘Probleras of
Imperial Valley and Vicinity” (appendix B, p. 31, et seq.).
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Article II (h) defines domestic uses to exclude the generation of
electric power.

(3) Article 111: Allocations.—Article IIT of the compact, avoiding
any attempt at individual allocation to the seven States, effected an
allocation as between the upper and lower basins, leaving to future
adjustment the division of the use of water within each basin.

Article IIT (a) apportions from the Colorado River system in per-
petuity to the upper basin and to the lower basin, respectively—

the exclusive beneficial consumptive use of 7.500,000 acre-feet of water per
annum-—

to include—
all water necessary for the supply of any rights which may now exist.
Article III (b) provides that—

In addition to the apportionment in paragraph (a), the Lower Basin is hereby given
the right to increase its beneficial consumptive use of such waters by 1,000,000
acre-feet per annum,!?

Article III (c) provides in part against the contingency of a treaty
between the United States and Mexico, stating that if, as a matter of

19 See Chapter XI1I, Litigation. The relation between the waters referred to
in art. II1 (a) and art. III (b) was argued as follows by Arizona in A4rizona v.
California, et al. (283 U. S. 423) (brief at p. 33):

TUnder the Compact, then, the only water of which the right to exclusive bene-
ficial use in perpetuity may be acquired in the Lower Basin is the water appor-
tioned to that Basin. Such apportionment is limited to 7,500,000 acre-feet of
water per annum by Article III (a). The Colorado brief, page 40, contends that
paragraph (b) of Article III operates to increase this apportionment to 8,500,000
for the Lower Basin. This, we submit, is not the case. 1f it had been intended
to apportion the larger amount, the Compact could easily have said so. The
difference in language between paragraphs (a) and (b) is plain, and the difference
in meaning is clear. Paragraph (b) does not apportion in perpetuity, as does
paragraph (a), any beneficial use of water. It is very careful not to do this. It
is to be read with paragraph (c) and relates solely to the method of sharing be-
tween the basins any future Mexican burden which this Government might
recognize. This burden is to be satisfied first out of “‘surplus’ waters, and surplus
waters are defined, not as surplus over quantities ‘‘apportioned,” but as surplus
over quantities ‘‘specified in paragraphs (a) and (b).” Any deficiency remaining
is to be borne equally by the two basins. Thus the Lower Basin, which without
paragraph (b) might use water in excess of its apportionment without acquiring
any exclusive right in perpetuity thereto, is enabled to retain such uses to the ex-
tent of 1,000,000 acre-feet per annum against the first incidence of the Mexican
burden. Thereafter it is entitled to require the Upper Basin to share from its
apportionment equally in the satisfaction of any deficiency. In other words, all
that paragraphs (b) and (¢) accomplish is to require the Upper Basin to reduce
its apportionment in favor of Mexico before the Lower Basin is required to do so,
the Lower Basin being entitled to contribute first, to the extent of 1,000.000 acre-
feet, water which it may have used but to which it has no exclusive right in per-
petuity—that is, water not apportioned to it. The water apportioned is that to
which exclusive beneficial use in perpetuity is given in paragraph (a), less any
?eductions which may have to be recognized as provided in paragraphs (b) and

c).

Compare Report of Delph Carpenter, Colorado River Commissioner, to the
Legislature of Colorado, (appendix 210 herein).

77831 —A48——4
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international comity the United States shall hereafter recognize in
Mexico any right to the use of waters of the Colorado River system—

such waters shall be supplied first from the waters which are surplus over and above
the aggregate of the quantities specified in paragraphs (a) and (b); and if such sur-
plus shall prove insufficient for this purpose, then the burden of such deficiency
shall be equally borne by the Upper Basin and the Lower Basin, and whenever
necessary the States of the Upper Division shall deliver at Lee Ferry water to
supply one-half of the deficiency so recognized in addition to that provided in
paragraph (d).2

Article ITI (d) stipulates that—

The States of the Upper Division will not cause the flow of the river at Lee
Ferry to be depleted below an aggregate of 75,000,000 acre-feet for any period
of ten consecutive years reckoned in continuing progressive series beginning with
the first day of October next succeeding the ratification of this compact.?t

Article III (e) provides that the States of the upper division shall
not withhold water, and the States of the lower division shall not re-
quire the delivery of water, which cannot be reasonably applied to
domestic and agricultural uses.

2 Cf. sec. 20 of the Boulder Canyon Project Act (appendix 401 herein).

21 One of the frequently quoted analyses of this provision of the ¢ompact is
that in the brief of Arizona in Arizona v. California, et al. (283 U. S. 423), by
Messrs. Acheson, Peterson and Matthews (p. 32):

The provision in paragraph (d) of Article III that the Upper Basin States will
not cause the flow of the river to be depleted below 75,000,000 acre-feet over
ten-vear periods. has, as the Colorado brief, page 41. correctlv states, no bearing
on the amount of the apportionment to the Lower Basin. This 75,00C,000 acre-
feet is not apportioned to the Lower Basin. It may not be appropriated in the
Lower Basin. Only so much of it may be appropriated as together with existing
and future appropriations of water in or from tributaries entering the river below
Lee Ferrv will total 7,500.000 acre-feet per vear. The 75,000,000 acre-feet in-
cludes all surplus waters which under paragraph (¢) must first bear any Mexican
burden, which may not be appropriated, and which are subject to apportionment
after 1963. It is fundamental to an understanding of the Compact that the
annual beneficial consumptive use in perpetuity of 7,500,000 acre-feet of water
apportioned by it to the Lower Basin includes all beneficial consumptive use in
perpetuity which may be made from the whole river system, and is not merely
an apportionment of such uses in main stream water flowing at Lee Ferry. The
agreement not to deplete the flow at Lee Ferry below the specified amount does
not mean, and cannot under the plain words of the Compact be construed to
mean, that the guaranteed flow is apportioned to the Lower Basin or may be
appropriated there. As to this, at least, there can be no shadow of doubt.

But for the contrary view, see the brief of Mr. Carson of Arizona (p. 10) in
Arizona v. California, et al. (292 U. S. 341):

The Compact. therefore, in Article III (a) apportions 7,500,000 acre-feet per -

annum to the upper basin and 7,500.000 acre-feet per annum to the lower bhasin
in perpetuity and in order to assure delivery to the lower basin of the 7,500.000
?clrle-feet per annum, apportioned to it, provided further in Article III (d) as
ollows:

“(d) The States of the upper division will not cause the flow of the river at
Lee Ferry to be depleted below an aggregate of 75,000,000 acre-feet for any period
of 10 consecutive vears reckoned in continuing progressive series beginning with
the first day of October next succeeding the ratification of this compact.”

It is very apparent that the foregoing provision was arrived at by multiplving
the 7,500,000 acre-fect per annum apportioned to the lower basin, by Article
1EiII cga), by ten, thus dividing between the upper and lower basins the benefit of

ood waters.

N
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Article IIT (f) provides that further equitable apportionment of the
beneficial uses of the waters of the Colorado River system—
unapportioned by paragraphs (a), (b), and (¢) may be made in the manner pro-
vided in paragraph (g) at any time after October first, 1963, if and when either
Basin shall have reached its total beneficial consumptive use as set out in para-
graphs (a) and (b).

Article III (g), relating, like article III (f), to “a further apportion-
ment,”’ provides the machinery to bring it about. Any two signatory
States, through their governors, may give joint notice of their desire
for further apportionment (after October 1, 1963) to the governors of
the other signatory States and to the President, all of whom are there-
upon obligated to appoint representatives—
whose duty it shall be to divide and apportion equitably between the Upper Basin
and Lower Basin the beneficial use of the unapportioned water of the Colorado
River System, as mentioned in paragraph (f), subject to the legislative ratification
of the signatory States and the Congress of the United States of America.

The second compact is thus dependent upon unanimous consent for
the apportionment of waters unapportioned by the original agreement.

(4) Article IV: Priority of uses.—Article IV states that——
* * x the Colorado River has ceased to be navigable for commerce—

and subordinates the use of its waters for navigation to uses for
domestic, agricultural, and power purposes. In anticipation that
Congress might have other views, it provides:

If the Congress shall not consent to this paragraph, the other provisions of this
compact shall nevertheless remain binding.?

Article IV (b) of the compact authorizes the impounding and use
of water for generation of electrical power, subject to the provisions
of the compact, but stipulates that such impounding and use shall
be subservient “to the use and consumption’ of such water for agri-
cultural and domestic purposes, and shall not interfere with or pre-
vent use for such dominant purposes.?

Article 1V (c) stipulates that the provisions of this article (relating
to preferences) shall not apply to or interfere with the regulation and
control by any State within its boundaries of the appropriation, use,
and distribution of water.

(5) Article V: Administration.—This article authorizes what was
apparently intended to be a continuing Colorado River Commission

2 Cf. sec. 1 of the Boulder Canyon Project Act (appendix 401), infra, and the
decision of the Supreme Court, sustaining the constitutionality of the Boulder
Canyon Project Act as an enactment in aid of navigation: Arizona v. California
(283 U. S. 423) (appendix 1301, infra).

23 Cf. priorities of uses stated in secs. 1 and 6 of the Boulder Canyon Project Act
(appendix 401, infra), and in art. 3 of the Mexican water treaty (appendix 1403,
infra).
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comparable to that which negotiated the compact. It provides that
the “chief official of each signatory State charged with the administra-
tion of water rights,” together with the Director of the Reclamation
Service and the Director of the United States Geological Survey,
will cooperate ex officio for three purposes: (a) to promote the system-
atic determination and coordination of facts, as to flow, appropriation,
consumption, and use of water in the basin, and interchange of avail-
able information; (b) to secure the ascertainment and publication of
the annual flow of the river at Lee Ferry; and (¢) to perform such other’
duties as may be assigned by mutual consent of the signatories from
time to time.

To date this provision of the compact has not been put to use.?

(6) Article VI: Arbritration.—Article V1 provides machinery for
arbitration, but in permissive, not mandatory, form.

(7) Article VII: Indian tribes.—This article provides simply that—

Nothing in this compact shall be construed as affecting the obligations of the
United States of America to Indian tribes.

(8) Article VIII: Present perfected rights.—This article stipulates
that—

Present perfected rights to the beneficial use of waters of the Coiorado River
System are unimpaired by this compact—

and provides that whenever storage capacity of 5,000,000 acre-feet
shall have been provided, then claims of such perfected rights by
appropriators or users in the lower basin against appropriators or
users in the upper basin—

* * x ghall attach to and be satisfied from water that may be stored not in
conflict with Article III.

All other rights to beneficial use of waters shall be satisfied solely—

* * x from the water apportioned to that Basin in which they are situate.?

2¢ The States have operated through officials other than their ‘‘chief official
* * * charged with the administration of water rights,”” and there has been no
“Colorado River Commission,” as such, functioning jointly for all of them. The
Boulder Canyon Project Act (appendix 401), in sec. 16, apparently contemplated
the service of such commissioners in cooperation with the Secretary of the Interior,
in the furtherance of a comprehensive plan for the development of the basin.
The States have acted at times through a “Committee of Fourteen’ or a ‘“Com-
mittee of Sixteen,” referred to in connection with the Boulder Canyon Project
Adjustment Act (see appendix 801), which broke apart on the issue of the Mexiean
water treaty (appendix 1405).

% Hoover Dam was actually constructed to a capacity of approximately
33,000,000 acre-feet. See ch. VII, infra. Sec. 6 of the Boulder Canyon Project
Act (appendix 401, infra) stipulates that the dam and reservoir shall be used
‘“first, for river regulation, improvement of navigation, and flood control; second,
for irrigation and domestic uses and satisfaction of present perfected rights in
pursuance of Article VIIT of said Colorado River Compact; and, third, for
power.”’
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(9) Article IX: Litvgation.—This article provides that nothing in
the compact shall be construed to limit the right of any State to
institute or maintain any eauitable or legal action for the protection
of any right under the compact or for the enforcement of any of its
provisions. :

(10) Article X: Termination.—This article provides that the com-
pact may be terminated by unanimous agreement at any time, but—

In the event of such termination all rights established under it shall continue
unimpaired.

(11) Article XI: Ratification.—This article provides that the com-
pact shall become binding and obligatory when approved by the
legislatures of each of the signatory States and by Congress, and
provides for the mannér of giving notice of approval.?

D. Resolutions of the Commissioners

At the conclusion of their work, November 24, 1922, the Commis-
sioners adopted and released the following resolutions:

Resolution on Construction of Flood Control Works

The members of the Colorado River Commission have had constantly before
them the great menace by annual floods to the lives and property of the people
of the Imperial and Palo Verde Valleys in California, and the Yuma Valley in
Arizona, and the anxiety of their thousands of citizens:

Therefore, they earnestly recommend and urge the early construction of works
in the Colorado River to control the floods and permanently avoid the menace,
such construction to be made subject to the Colorado River Compact.

Resolution of Appreciation to Chairman

On behalf of the members of the Colorado River Commission, Mr. Delph E.
Carpenter made the following remarks at the conclusion of the final meeting of
the Commission held at Bishop’s Lodge, Santa Fe, New Mexico, November 24,
1922:

“We have about completed the task assigned to this Commission, which is the
first exemplification of greater exercise of interstate diplomacy in the history of
our nation. Each member may well reserve unto himself an ample measure of
credit for the fortunate conclusion, for such is his just due. It has been frequently
remarked in my presence that a like Commission composed of members possessing
similar personal qualities and qualifications, seldom will be found, and we may
go to our homes with a consciousness of a work well done and of lasting personal
friendships triply cemented.

“But the members of this Commission appreciate that our whole proceedings
would be incomplete without a frank statement that to our Chairman, Mr.
Hoover, is due the greater measure of credit for this successful termination of
our labors. Through all the days of our toil, he has been kind, just, generous
and patient. We have come to respect you, Mr. Chairman, not only for your

2 The requirement of seven-State approval was waived by secs. 4 (a) and
13 (a) of the Boulder Canyon Project Act (appendix 401, infra). See chs. IV
and V, infra. : :



30 THE HOOVER DAM

ability, but for your personality; and as we are about to enter upon the concluding
chapter of this great undertaking, I am designated by the other members of the
Commission to express to you not only our admiration, but our love and esteem.
And we assure you that wherever you may go, whatever you may do, yvou will
carry through life the fond esteem, admiration and love of all of us; and if any
of us survive you, ours will be a fond recollection.”

E. Results of the Compact

The most direct result of the Colorado River Compact was that it
made possible the enactment of the Boulder Canyon Project Act;
there is not another example of Federal legislation so’ deliberately
integrated with legislation established by the acts of State legislatures.
The Colorado River Compact is the first and great instance in which
Congress adopted tlre terms of a compact as part of a Federal statute,
and, indeed, subjected the exercise of Federal powers to the control
of an interstate compact. The genius of the compact was its isola-
tion and solution of the issues between the two basins which had to
be disposed of before storage could be built in either with safety to
the other, while avoiding local issues whose solution was not essential
in advance of the construction of Hoover Dam.

The Colorado River Compact deliberately left to future adjustment
the internal allocation within each basin of the waters available to
that basin under the compact. The wisdom of limiting the basic
agreement to a division between basins has been emphasized by the
quarter century of subsequent effort to write a compact dividing the
use of water among individual States.

F. The Lower Basin: Unsuccessful Efforts Toward a
Compact

In the Lower Basin, negotiations among Arizona, California, and
Nevada during two and a half decades have failed to produce an
agreement. The effect of these controversies on the provisions of
the Boulder Canyon project is indicated in chapter IV, and, with
respect to other developments on the river, in chapter XII.

G. The Upper Basin: Compact of October 11, 1948
(Appendix 231)

In the Upper Basin, for various reasons, the problem of a local
compact has been less controversial than in the Lower Basin. On
October 11, 1948, at Santa Fe, N. Mex., following preliminary meet-
ings at other points in the basin, a compact among the five States
having territory in the Upper Basin was executed. These are the
four “upper division” States of Colorado, New Mexico, Utah, and
Wyoming, plus Arizona, which has a small area in the Upper Basin,
although it is a “lower division” State. The compact was executed
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for Arizona by Charles A. Carson, for Colorado by Clifford H. Stone,
for New Mexico by Fred E. Wilson, for Utah by Ed H. Watson, for
Wyoming by L. C. Bishop, and was approved for the United States
by Harry W. Bashore, appointed by the President as the representa-
tive of the United States in these negotiations. The full text of the
Upper Basin Compact as executed appears herein as appendix 231.
As of this writing, it is awaiting action by the five legislatures, and
by the Congress.

Comprising 21 articles in all, the document is written around an
apportionment made in article IIT thereof, as follows:

The use of water as such use is apportioned in perpetuity to the Upper Basin
and available for use by the States of the Upper Basin under the Colorado River
Compact is hereby apportioned among the States of the Upper Basin in perpetuity
subject to the provisions and limitations appearing in the Colorado River Compact °
and in this Compact, as follows: To the State of Arizona the consumptive use of

50,000 acre-feet annually and the remainder to the States of Colorado, New
Mexico, Utah and Wyoming in the following proportions:

Percent
(070) 103 - Ve [0 YU 51. 75
New MexXiCOo- - oo ce e e e ccccccccccec—————— 11. 25
L84 7Y« VORI 23. 00
Wyoming. o e cccceccccccccccccccccm—cec———- 14: 00

The apportionment made to each State shall include all water necessary for the
supply of any rights which now exist.

No apportionment is hereby made, or intended to be made, of such uses of
water as the Upper Basin may be entitled to under paragraphs (f) and (g) of
Article III of the Colorado River Compact, and any apportionment of such uses
shall be made in accordance with the terms of such paragraphs.

Other articles have to do with purposes (art. I); definitions (art. II);
apportionment of the burden to deliver water at Lee Ferry under art.
II1 (d) of the Colorado River Compact of 1922 (art. 1V); storage, and
reservoir losses (art. V); determinations of consumptive use (art. VI);
use of water by the United States (art. VII); creation of an‘“Upper
Colorado River Commission’’ (art. VIII); interstate projects (art.
IX); related compacts involving the La Plata, Little Snake, and
Henrys Fork Rivers (arts. X, XI, and XII); collateral agreements
involving the Yampa River (art. XIII); the San Juan River (art
XIV); the development of electric power, and State control of waters
(art. XV); failure to use water (art. XVI); importations from other
watersheds (art. XVII); reservation of rights by Arizona, New Mexico,
and Utah as States of the Lower Basin (art. XVIII); obligations to
Indian tribes, obligations under the treaty with Mexico, the rights
of the United States, etc. (art. XIX); termination by unanimous
consent (art. XX); and ratification (art. XXI).



Chapter III

EVENTS INTERVENING BETWEEN EXECUTION OF
THE COLORADO RIVER COMPACT AND ENACT-
MENT OF THE BOULDER CANYON PROJECT
ACT

A. Issues

Six vears elapsed after execution of the Colorado River Compact
before enactment of Federal legislation ratifying the compact and
authorizing construction of the neccssary storage works and of the
All-American Canal. The project became a national issue during
this interval. Arizona opposed it, and was joined in that opposition
by the opponents of public power development, by American owners
of lands in Mexico who were opposed primarily to the construction of
an All-American Canal, and by others who did not believe that the
project could pay for itself. The very magnitude of the undertaking
constituted a source of inertia. Space does not permit a detailed
account of this interesting period of conflict, but representatlve
references may be found in the footnotes.!

! Committee hearings and reports on Colorado River bills during this period
(1922-28) include the following:

1922.—Hearings, House Committee on Irrigation, ‘‘Protection and Develop-
ment, Lower Colorado River Basin,” on H. R. 11449 (67th Cong., 2d sess.)
(June 15, 1922~February 21, 1923).

1923.—Hearings, House Committee on Irrigation, ‘“Protection and Develop-
ment of Lower Colorado River Basin,” on H. R. 2903 (68th Cong., 1lst sess.)
(April-August 1923). In addition to the formal hearings, Arizona and California
each printed extracts, excerpts, and Supplements.

1924.—Hearings, House Committee on Irrigation and Reclamation, ‘“Protec-
tion and Development of Lower Colorado River Basin,” on H. R. 2903 (68th
Cong., 1st sess.) (February 9-May 17, 1924). (A supplement, ‘“‘Information by
Citizens of Arizona,” was published.)

Hearings, Senate Committee on Irrigation and Reclamation, “Colorado River
Basin,” on S. 727 (68th Cong., 1st sess.) (December 17, 1924-January 23, 1923).

1925, —Hearings, Senate Committee on Irrigation and Reclamation, ““Colorado
River Basin,” on S. Res. 320 (68th Cong., 2d sess.) (October 26-December 22,
1925).

1926, —Hearings, House Committee on Irrigation and Reclamation, “Colorado
River Basin,” on H. R. 6251 and H. R. 9826 (69th Cong., 1st sess.) (February 5—
May 17, 1926); same title, hearings on H. R. 9826.

Report of the House Committee on Irrigation and Reclamation, on H. R. 9826
(69th Cong., 1st sess.; H. Rept. No. 1657 (1926)).

32
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(1) The Weymouth report.—On February 28, 1924, the results of 2
years of additional work under the Kinkaid Act were embodied in a
report made by Chief Engineer F. E. Weymouth of the Bureau of
Reclamation to the Commissioner of Reclamation. The conclusions
of this report (unpublished) were:

(a) That there was immediate need of flood protection in the
lower Colorado River Basin for the Imperial Valley, attention being
called to the immediate danger during each flood period that the
river might break into the valley and destroy it;

() That there was a shortage of water in the Imperml Valley in
each low-water year, there being only 3,500 second-feet or less avail-
able for the entire valley at such times;

1 Continued

Report of the Senate Committee on Irrigation and Reclamation on S. 3331
(69th Cong., 1st sess.; S. Rept. No. 654 (April 19, 1926)).

1927 —Hearings of the House Committee on Rules, “Hearings on Boulder
Dam,” on H. R.-9826 (69th Cong., 2d sess.) (January 20-22, 1927).

Report of the Senate Committee on Irrigation and Reclamation, “Estimates
for Irrigating Lands Under Colorado River Compact,” on S. J. Res. 131 (69th
Cong., 2d sess.; S. Rept. No. 131 (January 17, 1927)).

Report of the House Committee on Irrigation and Reclamation, “Protectlon
and Development, Lower Colorado River” (H. Rept. No. 2212, 69th Cong., 2d
sess.) (February 23, 1927).

1928.—Hearings of the House Committee on Irrigation and Reclamation,
“Regulating the Colorado River,” on H. R. 5770 (70th Cong., 1st sess.) (January
7, 1928). -

Hearings of the House Committee on Irrigation and Reclamation, “Protection
and Development of Lower Colorado River,” on H. R. 5773 (70th Cong., 1st
sess.) (January 6-14, 1928).

Hearings of the Senate Committee on Irrigation and Reclamation, “Colorado
River Basin,” on 8. 728 and S. 1274 (70th Cong., 1st sess.) (January 17-21, 1928).

Report of the House Committee on Irrigation and Reclamation on H. R. 5773
(70th Cong., 1st sess.; H. Rept. No. 918) (March 15-24, 1928).

Report of the Senate Committee on Irrigation and Reclamation on S. 728 (70th
Cong., 1st sess.; S. Rept. No. 592) (March 20, April 9, 1928).

Hearings of the House Committee on Rules, “Boulder Dam” (70th Cong., 1st
sess.) (April 24-May 2, 1928).

Report of the House Committee on Rules, on H. R. 5773 (70th Cong., 1st sess.)
(May 15, 1928).

Each State has also published reports stating its viewpoint:

Arizona.—**Official Report of the Proceedings of the Colorado River Conference
Between Delegates Representing California, Nevada and Arizona,” August 17,
1925; “The Colorado River Question” (1928); “Proposals as to a Basis for a
Lower Basin Compact’” (1929).

California.—‘‘California Proposals ass a Basis for a Lower Basin Compact”’
(1929) ; “Analysis of Boulder Canyon Project Act” (1930); “The Boulder Canyon
Project”” (1930); ‘“Colorado River and the Boulder Canyon Project” (1931);
“California’s Stake in the Colorado River’’ (1947).

Nevada.—*“Reports of the Colorado River Commission of Nevada, 1927-35"
(1935): “Boulder Canyon-Lower Colorado River Power and Water Set-up’’ (1928),
by Geo. W. Malone, State engineer.
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(¢) That it was practicable to build reservoirs on the Colorado
River sufficient in capacity to provide reasonably uniform flow from
vear to year;

(d) The results of investigation of eight dam sites on the main
river indicated that the most advantageous site from the standpoint
of river regulation, flood control, storage for irrigation, and power
development was that at Black Canyon;

(¢) That the immediately urgent problems of river control and
utilization of the Colorado River Basin could be solved by (a) the
construction of Boulder Canyon Reservoir with a dam in Black
Canyon, raising the water 605 feet and forming a reservoir of 34,-
000,000 acre-feet capacity; (b) reservation of 8,000,000 acre-feet at
the top of the reservoir for flood control, with provision for a decrease
of 4,000,000 acre-feet, depeading upon upstream development; (¢) pro-
vision for priority of use of remaining storage for irrigation over
power; (d) construction of a powerhouse with 1,200,000 horsepower
installed capacity; (¢) construction of an All-American Canal from
Laguna Dam to Imperial Valley. ’

(2) Controversy over a ‘‘high dam.”—For some time there was con-
troversy as to whether the storage dam should be a high, i. e:, “power”’
dam, or a low dam built primarily for flood control. Senator Hiram
Johnson and Representative Phil D. Swing led the fight for a high
power-producing dam.

In a statement on July 14, 1925, Mr. Hoover said:

The high dam is urgently needed now and for the next 25 years in order to
accomplish the necessary objectives at the earliest moment.

The nees of the Imperial Valley and Los Angeles are imperative, and any delay
courts disaster.

Testifying before the Senate Committee on Irrigation and Recla-
mation, December 10, 1925, Mr. Hoover said: ?

. . . Ibelieve the largest group of those who have dealt with the problem, both
engineers and business folk, have come to the conclusion that there should be a
high dam erected somewhere in the vicinity of Black Canvon. That is known
usually as the Boulder Canyon site, but nevertheless it is actually Black Canyon.
The dam so erected is proposed to serve the triple purpose of power, flood control,
and storage. Perhaps I should state them in a different order—flood control,
storage, and power, as power is a byproduct of these other works.

There are theoretical engineering reasons why flood control and storage works
should be erected farther up the river and why storage works should be erected
farther down the river; and I have not any doubt that given another century of
development on the river all these things will be done. The problem that we
have to consider, however, is what will.serve the next generation in the most
economical manner, and we must take capital expenditure and power markets
into consideration in determining this. . .

3 Hearings, Senate Committee on Irrigation and Reclamation, ‘‘Colorado River
Basin,” on S. Res. 320 (68th Cong., 2d sess.) (1925), p. 601; reprinted during
debate on the Boulder Canyon Project Act, Congressional Record, December 8,
1928, p. 266; quoted in S. Rept. 592, 70th Cong. (1928), p. 10.
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B. Ratification of the Colorado River Compact by All
States Except Arizona

The compact, as executed at Santa. Fe, November 24, 1922, was
unconditionally approved by the legislatures of all States of the
basin except Arizona, at the 1923 sessions (appendixes 215 through
220, inclusive). In several of the States, however, there was local
opposition. Mr. Hoover made speeches in support of the compact
in San Francisco, December 1, 1922; Los Angeles, December 6, 1922;
Phoenix, December 8, 1922; and on January 21, 1923, submitted
replies to a questionnaire of Congressman Hayden (appendix 205).

These efforts were successful, except in Arizona. The Sixth Arizona
Legislature (1923) considered measures ranging from unconditional
approval of the compact ® to a declaration that the compact was in
direct conflict with the Arizona Constitution.* The Senate passed a
bill * ratifying the compact with interpretations, by a vote of 10-9.
In the House, a resolution which, as introduced, would have ratified
the compact unconditionally,® was amended by adding reservations,
(1) requiring payment to Arizona of a royalty of $5 per horsepower
per annum in perpetuity for the use of waters of the Colorado River
system; (2) limiting Mexico to 2,000,000 acre-feet per year;’ (3) “that
the Gila River System, including the waters of said Gila River and
streams tributary thereto, be not included, considered or involved in
any way with the so-called Colorado River Compact,”® and as
amended was passed February 15, 1923. A motion to strike the reser-
vations was defeated, 23-22.1° This measure died in the Senate.

3 H. Con. Res. 9, Sixth Arizona Legislature.

¢ H. Con. Res. 5.

5 3. B. 136, Senate Journal, Sixth Arizona Legislature, p. 613. The conditions
or interpretations were a3 follows:

“That Articles IV and VI of such ‘Colorado River Compact,’ as ratified and
approved by this Act, are understood to mean, that the regulation and control
of the Colorado River System, as in said compact defined, and limited only by
the diversion and apportionment of the use of the waters thereof, for agricultural
and domestic purposes, shall, as to that portion of such Systemn, located within
the area of any one of the signatory states, and including the full and unrestricted
right of taxation by way of the imposition of a royvalty in perpetuity or otherwise,
upon electrical power generated from any structure within the boundaries of
such State, be and remain, in perpetuity, exclusively, in such State.”

¢ H. Con. Res. 1 (House Journal, p. 71).

7 Substitute H. Res. 15 (House Journal, pp. 210-212).

8 H. Res. 16 (House Journal, pp. 221, 222).

9 House Journal, pp. 299, 300..

10 House Journal, p. 299.



36 THE HOOVER DAM

Subsequently, on March 8, 1923. a measure to ratify the compact
unconditionally U failed to pass the Arizona House by a tie vote,
22-22.12

By this narrow margin the Compact was subjected to a quarter
century of conflict.

The compact was not finally approved by Arizona until 1944
(appendix 230).

C. Negotiations Between Arizona and California

After rejection of the compact in Arizona, an interval of a year
or more elapsed, followed by a series of fruitless meetings between
representatives of Arizona and California, some of which are cited in
the margin.®* By 1925 it had become apparent that no agreement
could be reached on which Arizona would ratify the Colorado River
compact.

D. Ratification as a Six-State Compact

During the interim between the 1923 and 1925 sessions of the
legislature, Mr. Delph Carpenter of Colorado initiated the proposal
that the compact be ratified as a six-State agreement without await-
ing action by Arizona. He stated:

The fact that the river formed a boundary between Arizona, California, and
Nevada, and also the further fact that the entire Colorado River Canyon in
Arizona is held by the United States as a Federal power reserve prompted me to
make the suggestion without the feeling of any hazard to any of the other States
in the event that the six or more State plan should be adopted.™

11 H. Con. Res. 9.

12 House Journal, p. 564.

13Tn April and December 1925 conferences were held between a committee
appointed by the California Legislature from its membership, and representatives
of Governor Hunt of Arizona. In the latter, representatives of Nevada partici-
pated.

In December 1926 these conferences were resumed.

In January 1927 the California Legislature authorized a committee to meet
with Arizona, and meetings of representatives of California, Nevada, and Arizona
were held in Los Angeles. These were continued in February and May.

On August 22, 1927, a conference of governors and commissioners of all the
basin States met at Denver, recessing September 5, reconvening September 19,
and adjourning October 5.

In December 1927 a conference on power was held by representatives of the
three States in San Francisco.

In January and March 1928 conferences were resumed in Washington.

14 Communication to Mr. Charles A. Dobbel, 1933. See also testimony of Mr.
Hoover, hearings of Senate Committee on Irrigation and Reclamation, S. Res.
320 (68th Cong., 2d sess.), p. 600. See also Congressional Record, Senate (70th
Cong., 2d sess.), December 8, 1928, p. 266.
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In furtherance of this plan legislation was enacted approving the
compact as a six-State agreement, and waiving the requirement of
seven-State adherence, by Colorado (appendix 222), Nevada (appendix
223), New Mexico (appendix 224), and Wyoming (appendix 226).
Ttah enacted a similar act (appendix 225) but it was repealed by the
act of January 19, 1927 (Laws 1927, p. 1). That State’s adherence
to the compact as a six-State document was not effected until enact-
ment of the act of March 6, 1929 (appendix 229).

Six-State ratification was recommended to California by Mr.
Hoover. A resolution to that effect was introduced in the California
Assembly March 12, 1925. However, in its place the so-called
Finney Resolution was adopted by the legislature April 8, 1925 (ap-
pendix 221), which included a stipulation that California’s ratification
should not become effective until Congress should authorize the
construction of a dam providing at least 20,000,000 acre-feet of
storage capacity. This had the effect of making the compact inoper-
ative until further legisiation had been enacted by the Federal Gov-
ernment. Subsequent efforts to modify or repeal this condition
failed by large majorities.

Mr. Hoover, testify.ng on the third Swing-Johnson bill, on March
3, 1926, reported the situation as follows: s

The compact was ratified by all of the States except Arizona, whose legislature
did ratify it subject to certain reservations, but approval was refused by the
governor. A subsequent attempt was made to ratify the compact on a six-
State basis and failed in California.

The failure to secure solution to this primary question and thus clear the road
for construction in the lower basin has been largely due to the desire of some
groups in different States to assure themselves as a condition of ratification that
their views as to the character of engineering works and their control should be
adopted.

Except for one group in Arizona, I do not believe there has been any serious
challenge to the equity established by the compact.

As a method for advancing solution of this problem it has been proposed that
construction under authority of the act now before the committee should not be
undertaken until California unreservedly ratifies the compact on a six-State
basis, and that assurances should be given to the northern States that no water
rights would accrue to the citizens of any noncompact State from storage of
water as the reswit of this dam.

If adopted, this method at least composes a very large part of the interstate
water conflict, leaving only the question of Arizona to ke settled. It has been my
feeling that if Arizona could confine her discussions with the lower States to the
water rights only, solution could be found. The difficulty is that her officials
have insisted upon injecting numbers of other questions as a condition for agree-
ment on water rights. ’

1s Hearings of the House Committec on Irrigation and Reclamation on H. R.
9826 and H. R. 6251, p. 45.
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E. The Governors’ Conference, 1927

In 1925, after the failure of negotiations among Arizona, California,
and Nevada, the Governors of the seven Colorado Basin States met
at Denver, Colo., August 22 to September 1, and September 19 to
October 5, 1927, in an effort to devise means to bring about a seven-
State ratification of the Santa Fe compact. This conference pro-
duced several resolutions, the most notable being a proposal for a
settlement among the States of the lower basin:!®

The governors of the States of the upper division of the Colorado River Syvstem
suggest the following as a fair apportionment of water between the states of the
lower division subject and subordinate to the provisions of the Colorado River
Compact in so far as such provisions affect the rights of the upper basin states:

1. Of the average annual delivery of water to be provided by the states of the
upper division at Lees Ferry, under the terms of the Colorado River Compact

(a) To the State of Nevada, 300,000 acre-feet.
(b) To the State of Arizona, 3,000,000 acre-feet.
(e) To the State of California, 4,200,000 acre-feet.

2. To Arizona, in addition to water apportioned in subdivision (b), 1,000,000
acre-feet of water to be supplied from the tributaries of the Colorado River flowing
in said State, and to be diverted from said tributaries before the same empty into
the main stream: said 1,000,000 acre-feet shall not be subject to diminution by
reason of any treaty with the United States of Mexico, except in such proportion
as the said 1,000,000 acre-feet shall bear to the entire apportionment in 1 and 2 of
8,500,000 acre-feet.

3. As to all waters of the tributaries of the Colorado River emptying into the
river below Lees Ferry, not apportioned in paragraph 2, each of the states of the
lower basin shall have the exclusive beneficial consumptive use of such tributaries
within its boundaries before the same empty into the main stream, provided the
apportionment of the waters of such tributaries flowing in more than one state
shall be left to adjudication or apportionment between said states in such manner
as may be determined upon by the states affected thereby.

4. The several foregoing apportionments to include all waters necessary for the
supply of any rights that now exist, including water for Indian lands for each of
said states.

5. Arizona and California each may divert and use one-half of the unapportioned
water of the main Colorado River flowing below Lees Ferry, subject to further
equitable apportionment between the said states after the year 1963, and on this
specific condition, that the use of said waters between the states of the lower
basin shall be without prejudice to the rights of the States of the upper basin to
further apportionment of water, as provided by the Colorado River Compact.

This proposal was not accepted either by Arizona or by California.'

F. Attempts at Federal Legislation, 1922-27

(1) The first Swing-Johnson bill. —On April 25, 1922, to carry out
the recommendations of the Fall-Davis report,’” the first Swing-
Johnson bill was introduced,”® taking its name from Congressman

15 The recommendations of the four upper-basin governors appear in 70 Con-
gressional Record 172, 70th Cong., 2d sess. (1928). .

16 See Congressional Record, 70th Cong., 2d sess., December 7, 1928, p. 233,
hearings, House Committee on Irrigation, ‘‘Protection and Development of the
Lower Colorado River” on H. R. 5773 (70th Cong., 1st sess., 1928), p. 292; first
report of the Colorado River Commission of Arizona, hearings (supra), p. 29.

17 S. Doc. 142 (67th Cong., 2d sess.), “Problems of Iinperial Valley and Vieinity’"
(1922).

8 H. R. 11449 (67th Cong., 2d sess.).
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Philip D. Swing, and Senator Hiram W. Johnson, both of California.
This bill authorized construction of the All-American Canal and of a
dam at or near Boulder Canyon and an appropriation of $70,000 000
to carry out the construction work. Hearings were held,"® but the
bill was not reported out.

(2) The second Swing-Johnson bill *® was introduced December 10,
1923. It was generally similar to the first Swing-Johnson bill, but
went into more detail with respect to power. It was not reported out.

(3) The third Swing-Johnson bill ** was introduced in the House
December 21, 1925. This bill was submitted to Secretary of the In-
terior Hubert Work, and Secretary of Commerce Hoover, who sug-
gested revisions. It would have authorized a reservoir of 20,000,000
acre-feet, thereby satisfying the requirements of the California
Finney Resolution.

Following the conference with the Secretary of the Interior, the fore-
going bill was redrafted and reintroduced, on February 27,1926.2 The
latter is commonly referred to as the third Swing-Johnson bill, omitting
reference to the measure of December 21, 19252 The revised biil
increased the capacity of the proposed reservoir to 26,000,000 acre-feet,
and increased the authorization for appropriation to $125,000,000. It
directed the construction of a unified power plant by the Federal Gov-
ernment in the place of allocation of power privileges by the Secretary
of the Interior, and authorized the issuance of bonds to finance
construction.

Secretary Hoover had proposed a similar plan.* Testifyirg on
the third Swing-Johnson bill on March 3, 1926, Mr. Hoover said:

There has been great conflict over the character and location of the first works
to be erected in the river. I believe the high dam should be erected in the vicinity
of Boulder Canyon, which would serve a triple purpose of flood control, water
storage, and development of power as the best compromise in all these views.

There are theoretical engineering reasons for establishing storage works farther
up the river and flood-control works lower down the river. They will undoubtedly
both be built in time. The practical problem, however, is what we need to do for
the immediate generations, and it has always seemed to me that by one construc-
tion in this locality we can accomplish three purposes of storage, flood control,

19 Hearings, House Committee on Irrigation of Arid Lands (67th Cong., 2d
sess.), on H. R. 11449; in five parts (1922-23).

% H. R. 2903 (68th Cong. 1st sess.), hearings, House Committee on Arid Lands,
April-August 1923 and February-May 1924; S, 727 (68th Cong., 1st sess.!,
hearings, Senate Committee on Irrigation and Reclamation, December 1924-
January 1925.

% H. R. 6251, S. 1868 (69th Cong., 1st sess.).

2 H. R. 9826 (69th Cong., 1st sess.), hearings, House Commiittee on Irrigation
and Reclamation, February-May 1926; S. 3331 (69th Cong., 1st sess.).

3 H. R. 6251 (69th Cong., 1lst sess.).

# Department of Commerce press release, January 16, 1926.

% Hearings of the House Committee on Irrigation and Reclamation on H. R,
9826, H. R. 8251, pp. 45-46 (March 3, 1926). :
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and power of sufficient extent to cover the next 40 vears, and being the nearest
point to market for power we would have a larger economic return from works
established there.
There has also been great conflict over the method of financing the problem.
» L L] - ® - L]

* * * Tpan endeavor to compose this conflict Secretary Work, Dr. Mead,
head of the Reclamation Service, and myself proposed a short and, I believe, a
simple plan by which the Federal Government should lend its credit to the
issuance of bonds that no construction work or the use of this credit should be
undertaken until valid contracts had been entered upon for the sale of power, the
sale of domestic water, the sale of irrigation water in an amount that would cover
amortization and interest on the bond issue necessary to carry out the project.
There would, therefore, be no charge upon the taxpaver in the country as a
whole. I am glad to say that this proposal seems to have met almost universal
approval and has further composed a great line of conflicting interest.

* - - * - - ®

By these three proposals—that is, the six-State ratification of the compact as
a condition before any work is undertaken, by the requirement that contracts
for the sale of water and power shall amount to a safe amortization and pay
interest on any bond issue, and by the settlement of the initial rate—it would
seem to me that we would have three compromises on the question of conflict
that would settle probably 90 percent of the differences of opinion that have
existed in respect to the method of development.

The third Swing-Johnson bill was favorably reported out of com-
mittees.?

The bill was prevented from coming to a vote by a filibuster on
February 22 and 23, 1927.%7

(4) The fourth Swing-Johnson bill ® was introduced by Mr. Swing
in the House on December 5, 1927, and by Senator Johnson in the
Senate on December 6, 1927.%°

The House bill was reported favorably by the House Committee
on Irrigation and Reclamation with amendments® on March 15,
1928, after lengthy hearings.3® The bill passed the House with fur-
ther amendments May 25, 1928 ®* and went to the Senate.

3 Report of the House Committee on Irrigation and Reclamation (five parts),
December 22, 1926-January 28, 1927 (H. Rept. No. 1657, 69th Cong., 2d sess.);
report of the Senate Committee on Irrigation and Reclamation (S. Rept. 654 on
S. 3331, April 19, 1926, 69th Cong., 1st sess.).

27 Congressional Record, 69th Cong., 2d sess., vol. 67, pt. 4 (1927), pp. 4396
4453, 4495-4563.

28 H. R. 5773, S. 728 (70th Cong., 1st sess.).

» Congressional Record, 70th Cong., 1st sess., p. 97.

% Congressional Record, 70th Cong., 1st sess., p. 341.

3t Report of the Committee on Irrigation and Reclamation on H. R. 5773, March
15, 1928 (H. Rept. No. 918, 70th Cong., 1st sess.).

# Hearings of the House Committee on Irrigation and Reclamation on H. R.
5773 (70th Cong., 1st sess.).

3 Congressional Record, 70th Cong., 1st sess., May 25, 1928, p. 9990.

N
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In the meantime the Senate had held hearings* on the companion
bill, S. 728, and it had been reported favorably by the Committeo
on Irrigation and Reclamation with amendments.*®

The committee report, presented by Senator Johnson, described
the purposes of the project as follows (p. 8):

PURPOSES OF PROJECT

The project will serve four main purposes:

(1) It will relieve a very serious and ever-present flood danger to the Imperial
Valley as well as other sections along the lower river both in Arizona and Cali-
fornia. Imperial Valley occupies a sink or basin lying from 100 to 350 feet below
the head of the river. It has no drainage outlet. Hence its flooding means its
permanent destruction.

(2) It will end an intolerable situation, under which the Imperial Valley now
secures its sole water supply from a canal running for many miles through Mexico,
as weil as make possible the reclamation of public lands lying around the rim of
the present cultivated section of the valley.

(3) It will conserve floodwaters of the river which in addition to providing for
irrigation development will make it possible for cities of Southern California to
contract for and secure a.domestic water supply from the water thus saved.

(4) It will create a large amount of desirable hydroelectric power, making the
project a financially feasible one.

The first session of the Seventieth Congress adjourned in May 1928
after considerable debate in the Senate and an Arizona filibuster.3®

Before the Congress adjourned, however, it enacted a preliminary
measure, next referred to.

G. Creation of the ““Sibert Board” (Appendix 301) and
Its First Report (Appendix 302)

During consideration of the fourth Swing-Johnson bill a joint
resolution was enacted * providing for a thorough investigation of the
economic and engineering features of the proposed project. Under
this authorization the Secretary of the Interior appointed the so-called
“Sibert board,” consisting of Maj. Gen. William L. Sibert, chairman,
Charles B. Berkey, Warren J. Mead, Daniel W. Mead, and Robert
Ridgway. The board rendered a report (appendix 302) on December

3 Hearings of the Senate Committee on Irrigation and Reclamation on 8. 728
(70th Cong., 1st sess.), commencing January 17, 1928.

% Report of the Senate Committee on Irrigation and Reclamation, March 20,
1928 (8. Rept. No. 592, 70th Cong., 1st sess.).

3 Congressional Record, 70th Cong., 1st sess., p. 10668, et seq. .

3 Act of May 28, 1928 (45 Stat. 1011).

The full legislative history of this measure was as foilows:

S. J. Res. 164.—May 28, introduced by Mr. Pittman, read twice, amended,
and passed Senate; May 29, taken from table and passed House; May 29, ap-
proved (Public Res. No. 63, 70th Cong., 1st sess.), 69 Congressional Record
(Senate), pp. 10200, 10257-10266, 10618, 10667, 10678; 69 Congressional Record
(Senate), pp. 10731-10733, 10751.

77831—48——3
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3, 1928, which was favorable to the project. It recommended
certain changes which could be accomplished without significant
difficulty.

The creation of this board was preceded by the appointment by
Secretary of Interior Work in 1927 of a group of ‘‘special advisers,”
Hon. James R. Garfield, former Secretary of the Interior, Prof.
William F. Durand, of Stanford University, Hon. James G. Scrugham,
former Governor of Nevada, and Hon. Frank C. Emerson, Governor of
Wyoming, who were requested to report on various ‘“‘engineering, legal
and economic phases of the project.” The individual reports of these
advisers were rendered in January 1928.%

H. Passage of the Fourth Swing-Johnson Bill

Upon reconvening in December 1928 the Senate adopted the par-
liamentary device of first substituting H. R. 5773 for S. 728 on
December 5, 1928, and thereupon by consent amending H. R. 5773
by striking out all after the enactiag clause and inserting in lieu
thereof the language of the Senate bill, S. 7284 The effect was to
make the substance of the Senate bill the basic document for consider-
ation and amendment. The bill was amended during debate and
passed by the Senate on December 14, 1928.4

On December 18, 1928, the House agreed to the Senate amend-
ment, without going to conference.*

The bill was approved by President Coolidge on December 21, 1928.4

The act did not become effective, however, until June 25, 1929,
because of conditions precedent, hereinafter referred to. On the
latter date, President Herbert Hoover, by proclamtmon declared the
act effective (appendix 503).4

8 See appendix 302: H. Doc. 446 (70th Cong., 2d sess.), ‘‘Report of the Colorado
River Board on the Boulder Dam Project.” For a supplemental report, rendered
April 16, 1930, see appendix 303 herein.

# These reports were printed in hearings of the House Committee on Irrigation
and Reclamation on H. R. 5773 (70th Cong., 1st sess., p. 469 et seq.).

# Congressional Record, 70th Cong., 2d sess., p. 67.

41 Congressional Record, 70th Cong., 2d sess., p. 603.

4 Congressional Record, 70th Cong., 2d sess., p. 837-838.

4 45 Stat. 1057.

# 46 Stat. 3000. The hearings record the important part playved in the draft-
ing of this legisiation by W. B. Mathews and E. F. Scattergood of Los Angeles,
George W. Malone and Charles P. Squires of Nevada, Gov. George Dern of
Utah, Delph Carpenter and L. Ward Bannister of Colorado, M. J. Dowd and
Charles L. Childers of Imperial Valley, Francis C. Wilson of New Mexico, and
Gov. F. C. Emerson of Wyoming, among others, who advised their respective
congressional delegations,

s
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The provisions of this act are discussed in the following chapter.*

% The complete legislative history of the Boulder Canyon Project Act was as
follows:

H. R. §773.—Decewber 5, 1927, introduced by Mr. Swing, referred to the
Committee on Irrigation and Reclamation; January 6, 9, 11, 12, 13, and 14,
1928, hearings by committee; March 15, committee report (H. Rept. No. 918);
March 21, minority views (H. Rept. No. 918, pt. 2); March 24, minority views
(H. Rept. No. 918, pt. 3); May 25, passed House; December 5, 1928, substituted
for 3. 728; December 14, passed Senate as amended; passed House; December 21,
1928, approved (Public Law No. 642, 70th Cong.) (69 Congressional Record
(House), pp. 97, 4827, 4868, 9486-9513, 9622-9658, 9662-9664, 9759-9786, 9975,
9991, 10731-10733, 10786; 70 Congressional Record (Senate), pp. 56, 67-80,
161-176, 227-245, 264-269, 277-298, 301, 312, 314-340, 381-402, 445, 458-474,
503, 517-530, 565-603, 789, 990; 70 Congressional Record (House), pp. 203,
615-621, 830-838, 862, 897, 1011, 1012-1015).

S. 728.—December 6, 1927, introduced by Mr. Johnson, referred to Committee
on Irrigation and Reclamation; January 17, 18, 19, 20, and 21, 1928, hearings
by committee; March 20, committee report (S. Rept. No. 592; April 9, minority
views (8. Rept. No. 592, pt. 2); December 5, amended by substituting H. R. 5773
(69 Congressional Record (Senate), pp. 341, 5025, 5276-5277, 5378, 5415, 5665,
6060, 6283-6297, 6594-6595, 6806-6808, 7047, 7144, 7198, 7242-7243; 7245~
7253, 7346, 7387--7397, 7432-7433, 7437, 7515-7544, 7591, 7622-7627, 7630-7638,
7696-7697, 7704, 8247-8249, 8522-8524, 8527, 9058, 9144, 9223-9224, 9429, 9433-
9443, 9449-9464, 9880, 9886-9891, 10058, 10200-10202, 10206, 10257-10266,
10271-10282, 10287-10310, 10460, 10462, 10464, 10465-10513, 10516, 10545,
10555-10571, 10618, 10668).

For annotations showing the legislative history of each section of the project
act, see ‘“Analysis of Boulder Canyon Project Act,”’ California Colorado River
Commission (1930), p. 17 et seq. For the text of amendments presented but
rejected or withdrawn, see id., p. 39 et seq.



Chapter IV

THE BOULDER CANYON PROJECT ACT
(The Swing-Johnson Act)

A. Major Objectives of the Boulder Canvon Project Act

This complex statute attempted to bring into balance two major
forces: those seeking the construction of a storage reservoir and of an
All-American Canal, and those seeking an interstate agreement for
the protection of upper-basin water users if the proposed works should
be built in the lower basin.

To these ends the act accomplished the following major objectives,
in addition to providing for a number of important but subordinate
opes. The major features were:

(1) Authorization of construction of a storage dam in Boulder or
Black: Canyon, for the declared purposes (sec. 1) of—

* * * controlling the floods, improving navigation and regulating the flow
of the Colorado River, providing for storage and for the delivery of the stored
waters thereof for reclamation of public lands and other beneficial uses exclu-
sively within the United States, and for the generation of electrical energy as a
means of making the project herein authorized a self-supporting and financially
solvent undertaking, * * *

(2) Authorization of construction of the All-American Canal, to
connect a diversion dam on the Colorado River with the Imperial
and Coachella Valleys, the canal and structures to be located entirely
within the United States (sec. 1).

(3) Ratification of the Colorado River Compact (sec. 13 (a)), with the
added provision that in the event that only six States should ratify
the agreement, the compact should become effective as a six-State
compact, if California should be one of the ratifying States, and if
California should limit her use of water for the benefit of the other
six States, by a formula stated in the Project Act (sec. 4 (a)).

The act also authorized a subordinate compact among the three
States of the lower division, Arizona, California, and Nevada, for
division of the water allocated to the lower basin by the compact
(sec. 4 (a)); authorized in more general terms other agreements
~ among the seven States (sec. 19); and authorized the Secretary of the
Interior to make an investigation and report as to a comprehensive
plan of development of the Colorado River (sec. 15).

The act contained also important financial and administrative
provisions, discussed infra, which have come to be the identifyving
features of this project.

44
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B. Conditions Precedent

The statute stated certain conditions precedent which should be
met before the act should take effect for any purpose. It stipulated
a second group which, after the effective date of the act, must be met
before any appropriations should be obtainable under its authoriza-
tions. These two groups were as follows:

(1) Conditions precedent to the effectiveness of the Project Act.—Section
4 (a) stipulated that—
this Act shall not take effect and no authority shall be exercised hereunder and
1no work shall be begun and no moneys expended on or in connection with the
works or structures provided for in this Act, and no water rights shall be claimed
or initiated hereunder, and no steps shall be taken by the United States or by

others to initiate or perfect any claims to the use of water appurtenant to such
works or structures unless and until—

one or the other of two alternate conditions should be met: (1) Rati-
fication by all seven States of the Colorado River Compact and decla-
ration thereof by the President in a public proclamation; or (2) if
seven States should have failed to ratify within 6 months from the
date of the passage of the act, then until six of the States, including
California, should have ratified it, waiving the requirement of article
XTI of the compact which stipulates seven-State approval; accom-
panied, in this second alternative, by enactment by California of a
statute in prescribed terms, limiting her use of water; and procla-
mation by the President of six-State ratification.

(2) Conditions precedent to appropriations under the authorization
of the Project Act.—Section 4 (b) stipulated that before any money
should be appropriated for the construction of the dam or power
plant or any construction work done or contracted for, the Secretary
of the Interior should make provision for revenues by contract ade-
quate in his judgment to assure repayment of all expenses of opera-
tion and maintenance and the repayment of the Federal investment
within 50 years from the date of completion of such works, together
with interest thereon made reimbursable under the act.

As to the All-American Canal, section 4 (b) stipulated that before
money was appropriated for construction, or any construction work
done, the Secretary of the Interior should make provision for revenues
‘““by contract or otherwise’’ adequate in his judgment to assure pay-
ment of all expenses of construction, operation, and maintenance in
the manner provided in the reclamation law.

C. Financial Structure

As indicated by the conditions precedent referred to supra, a
characteristic of the act was its insistence on self-liquidation of the
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investment. To implement this, the statute provided the following
mechanics:

(1) Creation of the Colorado River Dam fund.—All revenues flowing
from the Treasury for coustruction of the project, and all income
flowing back from its operation, were required to pass through the
Colorado River Dam fund (sec. 2 (a), 2 (b)). Appropriations were
required for advances from the Treasury to the fund (sec. 2 (b)), as
well as for expenditures out of the fund, including those for operation
and maintenance (sec. 2 (c)). Appropriations to the fund of
$165,000,000 were authorized (sec. 2 (b)).

(2) Separation of financing of irrigation and power features.—Al-
though the Colorado River Dam fund was established as a common
financial channel for the Hoover Dam expenditures and revenues
and the All-American Canal expenditures and revenues (sec. 2), the
financing of the two project features was sharply segregated. No part
of the power revenues of Hoover Dam could be used to reimburse the
cost of the All-American Canal (sec. 1); these costs were required to
be reimbursed in full under the reclamation law, i. e., by the lands
benefited (sec. 1); but these lands, having vested rights to natural
flow, were not to be charged for storage (sec. 1).

(3) Repayment of the investment in Hoover Dam.—The entire invest-
ment in Hoover Dam, power plant, and appurtenant structures was
made reimbursable (sec. 2 (b), sec. 4 (b)). No part of the investment
was written off, but $25,000,000 was allocated to flood control, to be
repaid out of 62% percent of the surplus revenues during the amorti-
zation period (sec. 2 (b)). This period was set as 50 years from the
date when energy was first ready for delivery (sec. 4 (b)). No provi-
sion was made for holding any part of the investment in suspense,
although it was contemplated that the generating units would be
installed over a period of several years. The investment in the dam,
power plant, and appurtenant structures was required to be repaid
with 4-percent interest, the interest to be included in the calculation
of the power rates received by the fund (sec. 4 (b)), and to be paid
over by the fund to the Treasury (sec. 4 (d)). The accounting
practice later employed by the Reclamation Bureau on other projects,
of collecting an interest component in the power rates but accounting
for it to the Treasury as available for retirement of capital, was im-
possible under the Boulder Canyon Project Act.

(4) Repayment of the investment in the All-American Canal.—The
entire investment in the All-American Canal was required to be re-
paid under the reclamation law, i. e., in 40 years without interest
(sec. 4 (b)). Inaddition, the Imperial Irrigation District was required
(sec. 10) to continue to pay the balance of $1,600,000 which it had
agreed to pay toward the cost of Laguna Dam under its contract of
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October 23, 1918 (appendix 1103), although it never in fact utilized
that structure as a diversion work.

(5) Disposition of surplus power revenues.—In the event that the
power revenues should exceed the amortization requirements of the
act, three provisions were made:

(a) Current application of 62% percent of such excess revenues to
the retirement of the $25,000,000 flood-control allocation (sec. 2 (b)).

(b) Current payment of 37% percent of such excess revenues to the
States of Arizona and Nevada, one-half to each (sec. 4 (b)), in lieu of
taxes which these States might have collected from the project if
built by private capital.

(c) After repayment of all the interest-bearing debt, the revenues
were to be kept in a separate fund to be expended in the Colorado
River Basin as the Congress might direct (sec. 5).

(6) Requirement of revenue contracts in advance of appropriations.—
Unlike statutes controlling certain other projects, which simply require
that repayment contracts be obtained before water is delivered, the
project act required that revenue contracts adequate to liquidate the
investment, both in the dam and All-American Canal, be obtained in
advance of construction and indeed in advance of appropriations (sec.
4 (b)). Such contracts were thus to be based necessarily on the
Secretary of the Interior’s judgment as to what the costs of construc-
tion would be and what revenues could be anticipated over a protracted
period commencing after completion of construction. As noted infra,
this construction period was about 7 years in the case of Hoover Dam;
the All-American Canal is still incomplete, 16 years after execution
of the first repayment contract. The requirement of firm revenue
contracts, to remain executory until after completion of a long con-
struction period, thus imposed extraordinary responsibilities on both
the Secretary and the managements of the contracting agencies, as
noted in more detail in chapter VI.

These contracts were, moreover, subject to a number of other
controls, outlined below.

D. Provisions Controlling Power Contracts

(1) Construction and operation of power plant.—The act provided
three alternatives for the installation and operation of the power plant.
The Secretary of the Interior was authorized—

(@) To ““construct and equip, operate, and maintain’’ the plant
(sec. 1), and ‘“‘control, manage, and operate the same’’ (sec. 6); or
(3) To “construct and equip’”’ the plant (sec. 1), and “enter
into contracts of lease of a unit or units of any Government-
built plant, with right to generate electrical energy’’ (sec. 6); or
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(¢) To “enter into contracts of lease for the use of water for
the generation of electrical energy’ (sec. 6), in which case the
lessees would install the machinery.

In any case, the United States was required to retain title to the
“dam, reservoir’, and also to the ‘‘plant, and incidental works’’
(sec. 6).

And in either of the three alternatives, section 6 required that
energy was to be disposed of only by contract, under the controls
provided by section 5 (infra).

(2) Basic authority for power contracts.—The act provided (sec. 5)
for disposition of energy by the Secretary of the Interior, under gen-
eral and uniform regulations (a phrase frequently repeated), at the
switchboard (sec. 5), to ‘‘responsible applicants therefor who will pay
the price fixed by the said Secretary with a view to meeting the reve-
nue requirements herein provided for’”’ (sec. 5 (c)). The applicants
were required to execute contracts (sec. 5). In the event of con-
flicting applications, the act established standards of preferences (sec.
5 (c)), as noted below. It provided a maximum duration for any
contract of 50 years from the date when energy was first ready for
delivery thereunder (sec. 5 (a)), but provided that the helder, if not
in default, should be entitled to a renewal under the laws and regu-
lations existing at such time (sec. 5 (a)). It directed the Secretary
to prescribe regulations conforming as nearly as possible to the
regulations of the Federal Power Commission in stated respects, and
to conform to the Commission’s rules in others (sec. 6). And the
Secretary and his contractors were subjected in their operations to the
Colorado River compact (sec. 8 (a), 8 (b), 13 (b), 13 (e), 13 (d)).
These compact requirements are referred to again, infra.

Because of their importance in the formulation of the power con-
tracts, referred to in Chapter VI, the provisions relating to prefer-
ences, rate determination, and transmission are amplified below.

(3) Preferences.—The act provided for preferences to public bodies
in the initial disposition of energy, in the event of conflicting applica-
tions. All contractors, preferred or otherwise, were required to ‘‘pay
the price fixed by the said Secretary” (sec. 5 (¢)). The conflicts were
to be resolved by the Secretary ‘“‘after hearing, with due regard to the
public interest”’ (sec. 5 (c¢)), and “in conformity with the policy ex-
pressed in the Federal Water Power Act as to conflicting applications
for permits and licenses’ (sec. 5 (¢)). However, preference was to be
given first to a State, provided that it exercised its preference by con-
tract made within 6 months after notice by the Secretary ‘“‘and on the
same terms and conditions as may be provided in other similar con-
tracts made by said Secretarv” (sec. 5). A reasonable time, to be
fixed by the Secretary, was to be allowed for marketing of necessary
bond issues by public agencies (sec. 5). However, once the energy

N’
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was allocated, no distinction was provided for in the terms of contracts,
as between public and private agencies, either as to duration, price,
renewal, or other terms, the regulations governing the awarding and
renewal of contracts to be ‘“‘general and uniform’ (sec. 5).

(4) Determination of rates.—The act contained provisions of three

general classes bearing on rates:
(@) Those governing the initial rate determination;
(b) Those governing periodic readjustments;
(¢) Those bearing on rates to prevail after the investment was
amortized.

These are discussed below.

(a¢) INITIAL DETERMINATION: In general, it will be noted that the
standard (1) for the initial determination was self-liquidation of the
investment; (2) on periodic readjustment, a competitive level; and (3)
after completion of amortization, such basis as Congress might then
determine.

The first two of these situations, however, were cut across by the
act’s references to ‘“excess revenues,” to be applied in part to the re-
tirement of the flood-control allocation (sec. 2 (b)), and in part to
payments to Arizona and Nevada (sec. 4 (b)), and by the prowision
in section 5 (a) that contracts “‘shall be made with a view to obtaining
reasonable returns,”’ leaving some uncertainty, from an administrative
standpoint, as to both the floor and the ceiling applicable to rate'de-
termivations. As noted later, the Boulder Canyon Project Adjust-
ment Act of 1940 (appendix 801) was designed in part to remove these
uncertainties.

(b) REapsusTMENT: Section 5 (a) required that power contracts
contain provisions—
whereby at the end of fifteen years from the date of their execution and every ten
years thereafter, there shall be readjustment of the contract, upon demand of
either party thereto, either upward or downward as to price, as the Secretary of
the Interior may find to be justified by competitive conditions at distributing
points or competitive centers, and with provisions under which disputes or dis-

agreements as to interpretation or performance of this contract shall be determined
either by arbitration or court proceedings * * *

This was a major feature in which the Project Act was amended by
the Boulder Canyon Project Adjustment Act (appendix 801), which
substituted the ‘“‘amortization standard’’ for the standard of “compet-
itive conditions,” and defined and restricted the field of arbitration.

(¢) RATES AFTER THE AMORTIZATION PERIOD: Section 5 provided
that after the repayments to the United States of all money advanced
with interest—

charges shall be on such basis * * * as may hereafter be prescribed by the
Congress.
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(5) Transmission.—The Project Act did not authorize the construc-
tion of transmission lines by the United States. The provisions of the
act relating to transmission all had reference to the transmission lines
of the customers; i. e., a provision in section 5 (d) that a holder of a
contract for more than 100,000 horsepower might be required to
transmit power for a purchaser of less than 25,000 horsepower (sec.
5 (d)), a grant of rights-of-way for transmission lines (sec. 5 (d)),
compensation to a contractor for property used for transmission in the
event his contract should not be renewed (sec. 5 (b)); etc.

(6) Summary of provisions controlling power contracts.—The provi-
sions of the Boulder Canyon Project Act governing power contracts,
outlined above, were much more rigid than those of the large Federal
projects which followed later. Among the distinctive features of the
act in this respect were—

(@) The requirement that power contracts be executed in
advance of appropriations and construction;

(b) The requirement that these contracts produce revenues
adequate to amortize the entire investment;

(¢) The absence of any write-offs whatsoever, the flood-control
allocation offering relief only to the extent of possible. deferment
if revenues were inadequate to retire this allocation within 50
years;

(d) Provision for added payments, in lieu of taxes, to Arizona
and Nevada;

(e) Provision for the retention of revenues, after amortization,
in a fund for the development of the basin;

() Specific accounting procedure between the project and the
Treasury, through a separate fund, to assure repayment to the
Treasury of principal plus interest;

(9) The requirement that the customers build their own
transmission lines;

(k) Provision for the operation of the power plant by the
customers at their own expense;

(1) General provisions for preferences to public bodies, and
particular provisions for preferences to States, as customers;

(7) After determination of preferences and allocation of energy,
general and uniform treatment of all customers as to rates, dura-
tion of their contracts, and renewals.

E. Provisions Controlling Water Contracts

(1) Basic authority.—The basic authority of the Secretary of the
Interior to contract for the storage and delivery of water for irrigation
and domestic uses is contained in section 5 of the act, although im-
portant provisions appear elsewhere. Section 5, with respect to
water contracts, reads:

o/
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That the Secretary of the Interior is hereby authorized, under such general
regulations as he may prescribe, to contract for the storage of water in said
reservoir and for the delivery thereof at such points on the river and on said
canal as may be agreed upon, for irrigation and domestic uses * * * con-
tracts respecting water for irrigation and domestic uses shall be for permanent
service and shall conform to paragraph (a) of section 4 of this Aect. No person
shall have or be entitled to have the use for any purpose of the water stored as
aforesaid except by contract made as herein stated.

(2) Subjection to Colorado River Compact.—All water contracts were
subjected to the Colorado River Compact. These provisions are dis-
cussed in chapter IV (G).

(3) Subjection to lower basin compact.—The lower-division States
were authorized to enter into a compact, and the Government’s con-
tracts were to be subject thereto, under certain circumstances. These
provisions are developed in chapter IV (H).

F. Provisions Relating Specifically to the All-American
Canal

(1) Construction.—Section 1 of the Project Act authorized the
Secretary of the Interior to construct a main canal and appurtenant
structures, to be located entirely within the United States, con-
necting Laguna Dam, or other diversion dam to be constructed, with
the Imperial and Coachella Valleys. The investment was to be re-
imbursable as provided in the reclamation law, i. e., without interest.
No charge was to be made for the storage and delivery of water, i. e.
on account of Hoover Dam, but the All-American Canal debt was
not to be paid out of Hoover Dam power or water revenues. Section
4 (b), discussed supra, required that, before money was appropriated
or construction commenced, the Secretary should make provisions for
revenues adequate in his judgment to insure payment of all expenses
of construction, operation, and maintenance, under the reclamation
law (which at that time required payment within 40 years, without
interest).

(2) Authorization for coniract with Imperal Irrigation District.—
Section 10, while preserving the existing coutract of October 23, 1918
(appendix 1103), between the United States and Imperial Irrigation
District, which obligated the district to pay $1,600,000 of the cost of
Laguna Dam, authorized the Secretary to contract with the district
for the construction of the canal and appurtenant structures and for
the operation and maintenance thereof.

(3) Status of contracts as water storage and repayment contracts.—Sec-
tion 5 authorized the Secretary to contract for the storage of water
behind Hoover Dam, and for the delivery thereof ‘“‘at such points on
the river and on said canal as may be agreed upon.” Such contracts,
like the other storage contracts, were to be for ‘“permanent service.”
No charge was to be made for such storage (sec. 1), as this area already
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had a recognized right to natural flow, which was to be satisfied out of
storage.! Section 6 of the act directed that the dam and reservoir be
used, among other purposes, for ‘“satisfaction of present perfected
rights in pursuance of Article VIII of said Colorado River Compact,”
an article which provided that present perfected rights should ‘‘attach
to and be satisfied” from water stored “not in conflict with Article
II1.”

The All-American Canal contracts thus were to be dual in character:
(1) Water-storage contracts under section 5, and (2) repayment con-
tracts under section 4 (b) and related sections. With respect to the
latter function, the contracts were governed by several special pro-
visions, infra.

(4) Title.—Section 7 authorized the Secretary, in his discretion,
after repayment ‘‘of all money advanced, with interest” (i. e., after
repayment of the advances for Hoover Dam), to transfer the title of
the canal and appurtenant structures (except Laguna Dam) down to
and including Syphon Drop, to the districts or agencies having ‘“‘a
beneficial interest therein,” under some form of organization satis-
factory to the Secretary, in proportion to their capital investments.

(5) Power utilization.—Section 7 of the act provided that—

The said districts or other agencies shall have the privilege at any time of utilizing
by contract or otherwise such power possibilities as may exist upon said canal, in
proportion to their respective contributions or obligations toward the capital cost

of said canal and appurtenant structures from and including the diversion works
to the poiut where each respective power plant may be located.?

(6) Application of power revenues.~—Section 7 of the act provided
that—

* * * The net proceeds from any power developirent on said canal shall
be paid into the fund {Colorado River Dam fund) and credited to said districts
or other agencies on their said contracts, in proportion to their rights to develop
power, until the districts or other agencies using said canal shall have paid thereby
and under any contract or otherwise an amount of money equivalent to the op-
eration and maintenance expense and cost of construction thereof.?

(7) Withdrawal of public lands.—Section 9 directed the withdrawal
from public entry of all public lands of the United States found by
the Secretary to be practicable of irrigation. The Secretary was
thereafter authorized to open them for entry in tracts not exceeding
160 acres, giving preference to persons who had served in the Army,
Navy, or Marine Corps.

1 See ch. I (D).

2 Eight power plants are planned on the All-American Canal: Syphon Drop
(constructed), Pilot Knob (proposed; see ch. XIV), and two constructed and
four proposed on the caral west of Pilot Knob.

3 Cf. art. 14 (b) of the Mexican water treaty, appendix 1405, and correspond-
ence of Imperial Irrigation District-and the State Department (appendixes 1410,
1411, 1412).
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G. Provisions Relating to the Colorado River Compact

(1) Status at the time of enactment of the Project Act.—As of the date
of passage of the Boulder Canyon Project Act, December 21, 1928,
the record on action by the States stood as follows:

The compact had been ratified as a seven-State document by
California, Colorado, Nevada, New Mexico, Utah, and Wyoming.*

The compact had been ratified as a six-State compact by Colorado,*
Nevada,® New Mexico,” and Wyoming.®

Utah’s ratification as a six-State agreement °® had been repealed.?

California’s ratification'! as a six-State document was conditional
upon authorization by Congress of a 20,000,000 acre-foot reservoir.

Thus at the time of consideration of the Project Act only four of
the seven States had firmly committed themselves to approval of the
compact as a six-State agreement.

(2) Approval of the Colorado River compact as a $ix- or seven-
State agreement.—Section 13 (a) of the act stated that the Colorado
River Compact signed at Santa Fe on November 24, 1922—

* * * i3 hereby approved by tke Congress of the United States, and the
provisions of the first paragraph of Article 11 of the said Colorado River compact,
making said compact binding and obligatory when it shall have been ‘approved
by the legislature of each of the signatory States, are hereby waived, and this
approval shall become effective when the State of California and at least five
of the other States mentioned, shall have approved or may hereafter approve
said compact as aforesaid and shall consent to such waiver, as herein provided.

Section 4 (a) stipulated that the Project Act should not take effect
and no authority be exercised thereunder unless and until—

. .. (1) the States of Arizona, California, Colorado, Nevada, New Mexico.
Utah, and Wyoming shall have ratified the Colorado River compact, mentioned
in section 13 hereof, and the President by public proclamation shall have so
declared,

or, in the alternative—

(2) if said States fail to ratifyzthe said compact within six months from the
date of the passage of this act then, until six of said States,. including the State
of California, shall ratify said compact and shall consent to waive the provisions
of the first paragraph of Article XI of said compact, which makes the same
binding and obligatory only when approved by each of the seven States signatory
thereto, and shall have approved said compact without conditions, save that of
such six-State approval, and the President by public proclamation shall have so
declared, and, further, until the State of California, by act of its legislature, shail

+ Appendixes 215 to 220, inclusive.
8 Appendix 222.

® Appendix 223.

7 Appendix 224.

* Appendix 226.

9 Appendix 225.

10 Utah Laws 1927, p. 1.

11 Appendix 221.
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agree irrevocably and unconditionally with the United States and for the benefit
of the States of Arizona, Colorado, Nevada, New Mexico, Utah, and Wyoming,
as an express covenant and in consideration of the passage of this act, that the
aggregate annual consumptive use (diversions less returns to the river) of water
of and from the Colorado River for use in the State of California, including all
uses under contracts made under the provisions of this act and all water neces-
sary for the supply of any right which may now exist, shall not exceed four
million four hundred thousand acre-feet of the waters apportioned to the lower
basin States by paragraph (a) of Article III of the Colorado River compact,
plus not more than one-half of any excess or surplus waters unapportioned by
said compact, such uses always to be subject to the terms of said compact.

The proclamation of June 25, 1929 (appendix 503), announced
completion of the second of these alternatives, and the failure of the
first.

(3) Subjection of operations to the compact.—The act repeatedly
subjected all operations thereunder to the Colorado River Compact;
thus, as to construction of works (sec. 1), as to the effective date of the
act (sec. 4 (a)), as to operation of reservoirs, canals, and other works
(sec. 8 (a)), as to the rights of the United States and those claiming
under it to the waters of the river (sec. 13 (b)), and as to rights-of-way,
etc., for water or power (sec. 13 (c)). Section 13 (d) subjected all
uses to the Colorado River Compact, stipulating that the‘‘conditions
and covenants’ referred to in the act—
shall be deemed to run with the land and the right, interest, or privilege therein
and water right, and shall attach as a matter of law, whether set out or referred to
in the instrument * * * ornot * * * gand shall be deemed to be for the
benefit of and available to [2ach of the seven named States of the basin] and the
users of water therein or thereunder, by way of suit, defense, or otherwise in any
litigation respecting the waters of the Colorado River or its tributaries.”s

H. Provisions Relating to a Lower Basin Compact

(1) Authorization.—Section 4 (a) of the act authorized the States of
Arizona, California, and Nevada to enter into an agreement with
respect to the waters available to the lower basin. The agreement so
authorized, if ratified by the three States in the prescribed terms,
would not require further action by Congress, differing in this respect
from the usual authorization for negotiation of a compact subject to
approval by the Congress after ratification by the States.* The com-
pact authorized by section 4 (a) was spelled out in some detail, as
follows:

12 This provision originated with L. Ward Bannister, Special Counsel, City of
Denver. )

B Credit for the initial suggestion of & compromise along similar lines was
given by Senator Pittman to Francis C. Wilson, Colorado River Commissioner for
New Mexico (Congressional Record, 70th Cong., 1st sess., p. 10259, May 28, 1928).
As to the character of the consent given here, see remarks of Senator Pittman,
Congressional Record, December 12, 1928, p. 471. Cf. discussion of congressional
consent to interstate compacts in Ely, “Oil Conservation Through Interstate
Agreement’’ (1933), ch. VII, p. 166 et seq.

.

\_J



THE BOULDER CANYON PROJECT ACT 55

The States of Arizona, California, and Nevada are authorized to enter into an
agreement which shall provide (1) that of the 7,500,000 acre-feet annually ap-
portioned to the lower basin by paragraph (a) of Article III of the Colorado River
compact, there shall be apportioned to the State of Nevada 300,000 acre-feet and
to the State of Arizona 2,800,000 acre-feet for exclusive beneficial consumptive
use in perpetuity, and (2) that the State of Arizona may annually use one-half
of the excess or surplus waters unapportioned by the Colorado River compact,
and (3) that the State of Arizona shall have the exclusive beneficial consumptive
use of the Gila River and its tributaries within the boundaries of said State, and
(4) that the waters of the Gila River and its tributaries, except return flow after
the same enters the Colorado River, shall never be subject to any diminution
whatever by any allowance of water which may be made by treaty or otherwise
to the United States of Mexico but if, as provided in paragraph (c) of Article ITI
of the Colorado River compact, it shall become necessary to supply water to the
United States of Mexico from waters over and above the quantities which are
surplus as defined by said compact, then the State of California shall and will
mutually agree with the State of Arizona to supply, out of the main stream of the
Colorado River, one-half of any deficiency which might be supplied to Mexico
by the lower basin, and (5) that the State of California shall and will further
mutually agree with the States of Arizona and Nevada that none of said three .
States shall withhold water and none shall require the delivery of water, which
cannot reasonably be applied to domestic and agricultural uses, and (6) that all
of the provisions of said tri-State agreement shall be subject in all particulars to
the provisions of the Colorado River compact, and (7) said agreement to take
effect upon the ratification of the Colorado River compact by Arizona, California,
and Nevada.

The quoted provision was inserted in the Boulder Canyon Project
Act during debate in the Senate.!¢

14 For the legislative history of sec. 4 (a), see testimony of Northcutt Ely (p. 63),
Hon. Carl Hayden (p. 233) and Hon. E. W. McFarland, (p. 248) hearings of the
House Committee on the Judiciary on H. J. Res. 225 (80th Cong., 2d sess.).
The principal amendments and references to debate on this provision are as
follows (all references, except where noted, being to pages of the Congressional
Record 70th Cong.):

(a) As reported by the Senate Committee on Irrigation and Reclamation, 1st
sess., p. 5025.

(b) Amendment suggested by Senator Pittman, 1st sess., p. 10259.

(¢) Amendment proposed by Senator Bratton, printed April 24, 1928 (not re-
printed in the Congressional Record).

(d) Amendment proposed by Senator Phipps, printed May 19, 1928 (not re-
printed in the Congressional Record).

(¢) Amendment proposed by Senator Ashurst, printed May 29, 1928 (not re-
printed in the Congressional Record).

(f) Amendment proposed by Senator Hayden, December 5, 1928 (2d sess.,
p. 162, et seq.).

(9) Amendment proposed by Senator Bratton, printed December 8, 1928 (not
reprinted in the Congressional Record, but referred to in debate, 2d sess., p. 333
et seq.).

(k) Amendment proposed by Senator Phipps, printed December 10, 1928, 2d
sess., p. 333, et seq., perfected, p. 339.

(1) Withdrawal of Hayden amendment, item (f) above, 2d sess., p. 382.
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~ Noagreement among the three lower-basin States has been entered
into, either in the form specified by section 4 (a), or in any other
manner.!®
This paragraph, while interposed in an enumeration of conditions
precedent to the effectiveness of the Project Act, did not make the
ratification of the proposed lower-basin compact a condition precedent,
stating it simply as an unconditional authorization.* The conditions
precedent, as pointed out elsewhere, did include a requirement that
California, by act of her legislature, agree to a limitation on her uses.”
The paragraph requiring the California limitation is complementary
and reciprocal to the paragraph authorizing the lower-basin compact,
and the two must be read together to indicate the settlement proposed
by Congress.!®
(2) Subjection of United States to operation of lower-basin compact.—
Section 8 (b) provided that the United States—

in constructing, managing, and operating the dam, reservoir, canals, and other
works herein authorized— ‘

and likewise—

all users of water thus delivered and all users and appropriators of - waters stored
by said reservoir and/or carried by said canal—

should be controlled by the terms of any compact entered into between
the States of Arizona, California, and Nevada or any two thereof—

for the equitable division of the benefits, including power—

to which Congress might give its consent on or before January 1,
1929. If approved by Congress after that date—

4 Continued

() Amendment proposed by Senator Hayden to Phipps amendment, item (k)
above, 2d sess., p. 383.

(k) Amendment proposed by Senator Bratton to Phipps amendment, 2d sess.,
p. 385.

() Second amendment proposed by Senator Hayden to Phipps amendment,
item (h) above, 2d sess.. p. 388.

(m) Perfecting amendments to the Phipps amendment, item (k) above, 2d
sess., p. 459.

(n) Third amendment proposed by Senator Hayden to the Phipps amendment,
item (h) above, 2d sess., p. 460.

(o) Revision proposed by Senator Pittman to the third Hayden amendment
(item (n) above), to the Phipps amendment (item (k) above), 2d sess., p. 469.

(p) Adoption of Phipps amendment as amended, 2d sess., p. 472.

(g) Subsequent discussion, 2d sess., p. 576.

15 See references to lower-basin conferences in chs. III (C) and VI (B).

16 See colloquy between Senators Pittman and Johnson, Congressional Record,
70th Cong., 2d sess., p. 472.

17 See ch. IV (G). supra.

18 Cf. Arizona Laws 1939, ch. 33. containing the text of a proposed lower-division
compact, combining the provisions as to California found in sec. 4 (a) of the Project
Act with provisions as to Arizona derived from. but modifyving, the proposal con-
tained in the last paragraph of that section.
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such compact shall be subject to all contracts, if any, made by the Secretary of
the Interior under section 5 hereof prior to the date of such approval and consent
by Congress.

In short, if two of the three States should agree upon a compact
with the approval of Congress prior to January 1, 1929, the contracts
would be subject to the lower-basin compact; but if the compact
should be entered into after the contracts, then the compact itself
should be subject to the terms of prior contracts.

As pointed out in chapter VI, negotiation and execution of the
‘power contracts was withheld for a protracted period to enable the
States to attempt to work out an agreement among themselves, but
none was reached.”

I. Provisions for Further Development of the River

(1) Investigations.—Section 15 directed the Secretary to make
investigations and public reports of the feasibility of projects in the
seven States of the basin and to formulate a comprehensive scheme
for control and the improvement and utilization of the waters of the
river and its tributaries. It authorized the appropriation of $250,000
for that purpose from the Colorado River Dam fund.”® Section 11
authorized an investigation of the Parker-Gila project in Arizona.

(2) Comprehensive plan: Administration.—Section 16 of the act
directed that in furtherance of any comprehensive plan formulated
hereafter and to the end that the Boulder Canyon project might be
administered as a unit io such control, improvement, and utilization,
any commission or commissioner authorized by a ratifying State
should have the right to act in an advisory capacity with the Secretary
of the Interior in the exercise of any authority under the provisions of
sections 4, 5, and 14 of the act (secs. 4 and 5, dealing with finances and
authorization for a lower-basin compact; sec. 5, dealing with power
and water contracts; and sec. 14 dealing with the reclamation law)
and should at all times have access to records of all Federal agencies
empowered to act under those sections.?

(3) Supplemental compacts.—Section 19 authorized the seven
States to enter into compacts supplemental to the Colorado River
compact and consistent with the Project Act—

* * * fora corziprehensive plan for the development of the Colorado River
and providing for the storage, diversion, and use of the waters of said river * * *

19 See report of Hon. William J. Donovan, Federal representative in tri-State
negotiations, to Secretary of the Interior Wilbur, February 14, 1930 (Congres-
sional Record, June 26, 1930, p. 12202).

2 For subsequent activity under this authorization, see ch. XII (L).

21 Cf, art. V of the Colorado River Compact. For references to activities of
the “Committee of Fourteen’’ and “Committee of Sixteen,” representing the
basin States, see chs. VIII (A) and XIV (C), infra.

77831—48——8
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Subject, however, to the participation by a Federal representative in
the negotiations and conditioned upon subsequent approval by the
legislatures of each State and by the Congress. Such compacts were
authorized to include the subjects of construction of dams, headworks,
and other diversion works or structures for flood control, reclamation,
improvement of navigation, division of water, or other purposes, the
construction of powerhouses or other structures for the development
of water power and the financing of the same and the creation of inter-
state commissions and corporations, authorities, or other instru-
mentalities. .

No compact under that authorization has been consummated.

(4) Investigation of Parker-Gila project.—Section 11 authorized in-
vestigation of the proposed Parker-Gila Valley reclamation project in
Arizona and authorized appropriations for such.purpose.®

J. General Provisions

The act contained a number of miscellaneous or general provisions.
Thus— .

(1) Regulations.—The act was explicit in requiring that all opera-
tions thereunder be controlled by general regulations, in section 5,
with respect to storage and delivery of water and generation and
delivery of electrical energy; section 5 (b), with respect to renewals;
section 5 (d), authorizing the Secretary to require certain purchasers
of electrical energy to transmit energy for others; section 6, as to—
maintenance of works, * * * maintenance of a system of accounting, con-
trol of rates and service in the absence of State regulation or interstate agreement,
ete.

(2) Provisions respecting acquisition or use of property.—Section 1 of
the act authorized the Secretary—
to acquire by proceedings in eminent domain, or otherwise, all lands, rights-of-
way, and other property necessary for said purposes.

Section 5 (d) authorized the use of public and reserved lands of the
United States necessary or convenient for the construction, operation,
and maintenance of main transmission lines.

(3) Title.—Section 6 of the act stipulated that—

The title to said dam, reservoir, plant, and incidental works shall forever remain
in the United States.

Note, however, the authorization in section 7 for transfer of title after
repayment, with respect to one portion of the All-American Canal
below Syphon Drop.

% For subsequent references to this project, see chs. XII (B) and XII (H).

NN
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(4) Clavms of the United States —Section 17 stipulated that—

Claims of the United States arising out of any contract authorized by this Act
shall have priority over all others, secured or unsecured.®

(8) Reference to the reclamation law.—Section 14 provided that—

This Act shall be deemed a supplement to the reclamation law, which said
reclamation law shall govern the construction, operation, and management of the
works herein authorized, except as otherwise herein provided.

(6) - Preservations of rights of the States.—Section 18 provided that
nothing in the act should be construed as interfering with such rights
as the States now have—

* * * either to the waters within their borders or to adopt such policies
and enact such policies and enact sich laws as they may deem necessary with

respect to the appropriation, control, and use of waters within their borders, ex-
cept as modified by the Colorado River compact or other interstate agreement.

(7) Mexico.—Section 20 of the act directed that—

Nothing in this Act shall be construed as a denial or recognition of any rights,
if any, in Mexico to the use of the waters of the Colorado River system.

The following chapter outlines the manner in which the conditions
precedent to the effectiveness of the project act were met, and the
manner in which the statute was proclaimed to be in operation.

B In Malan v. I'mperial Irrigation District, Superior Court, Imperial County,
Nos. 15460, 15454, in re the validation of the All-American Canal repayment
contract, the Court’s opinion, dated May 24, 1933, held that this provision was
intended to establish priority over private claims, but not to interfere with the
taxing power of the State.

# Cf. art. IV (¢) of the Colorado River Compact; act of June 17, 1902 (Rec-
lamation Act), sec. 8, 32 Stat. 390; act of July 26, 1866, 14 Stat. 251.



Chapter V

COMPLIANCE WITH CONDITIONS PRECEDENT TO
EFFECTIVENESS OF THE BOULDER CANYON
PROJECT ACT

A. Ratification of the Compact .by Six States (Appendix
501)

As previously noted, as of the date of approval of the Boulder
Canyon Project Act, December 21, 1928, only four of the seven States
had approved the agreement as a six-State document: Colorado,!
Nevada,? New Mexico,® and Wyoming.*

California had approved it as a seven-State compact uncondition-
allv,® and as a six-State compact subject to the condition that Con-
gress should authorize construction of a dam providing a reservoir
capacity of at least 20,000,000 acre-feet.®

Although the Project Act met this condition of the California
ratification, by authorizing a dam to store not less than 20,000,000
acre-feet ” and presumably further ratification by California would
not have been required, the California Legislature at the 1929 session
adopted three acts bearing on ratification: (1) the act of January 10,
1929 % ratifying the agreement as a seven-State document; (2) the act
of March 4, 1929,° approving it as a six-State agreement, and deleting
the provisions of the so-called Finney Resolution, which made the
action of the California Legislature conditional upon authorization
by Congress of a 20,000,000 acre-foot reservoir; and (3) the “limitation
act” of March 4, 1929, discussed in chapter V (B), infra.

Utah, by the act of March 6, 1929, thereafter approved the agree-
ment as a six-State,document.

1 Appendix 222.

? Appendix 223.

3 Appendix 224.

4+ Appendix 226.

5 Appendix 215.

¢ Appendix 221.

7 Section 1 of the project act (45 Stat. 1057).

8 Appendix 227.

¢ Appendix 228.

10 Appendix 502.

1 Utah (appendix 229): The Attorney General, in an opinion dated June 22,
1929 (36 Ops. Atty. Gen. 72), held that the ratification by Utah (act of March 6,
1929, Laws 1229, ch. 31), which had been challenged as being conditional, satisfied
the requirements of sec. 4 (a) of the Boulder Canyon Project Act.

60
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It was ruled informally by the Solicitor of the Department of the
Interior that it was unnecessary for the Legislatures of Colorado,
Nevada, New Mexico, and Wyoming to reenact ratification of the
compact as a six-State agreement following the passage of the Project
Act, and that their ratifications prior thereto complied with the
conditions of the act.

B. Enactment of the California Limitation Act
(Appendix 502)

The Legislature of California, in compliance with section 4 (a) of
the Project Act, enacted the act of March 4, 1929,! stating:

In the event the Colorado river compact * * * is not approved within
six months from the date of the passage of * * * the ‘“Boulder canyon
project act” * * * by the legislatures of each of the seven states signatory
thereto, * * * then when six of said states, including California, shall have
ratified and approved said compact * * * and the President by public
proclamation shall have so declared * * * the state of California as of the
date of such proclamation agrees * * *,

to the limitation proposed by section 4 (a) of the project act.

C. Proclamation of Effectiveness of the Compact as a
Six-State Compact, 1929 (Appendix 503)

Proclamation.—On June 25, 1929, President Hoover promulgated
Public Proclamation No. 1882," reciting:

(a) That the States of Arizona, California, Colorado, Nevada, New Mexico,
Utah and Wyoming have not ratified the Colorado River Compact mentioned in
Section 13 (a) of said act of December 21, 1928, within six months from the date
of the passage and approval of said act.

(b) That the States of California, Colorado, Nevada, New Mexico, Utah and
Wyoming have ratified said compact and have consented to waive the provisions
of the first paragraph of Article XI of said compact, which makes the same bind-
ing and obligatory only when approved by each of the seven States signatory
thereto, and that each of the States last named has approved said compact with-
out condition, except that of six-State approval as prescribed in Section 13 (a)
of said act of December 21, 1928, i

(¢) That the State of California has in all things met the requirements set out
in the first paragraph of Section 4 (a) of said act of December 21, 1928, necessary
to render said act effective on six-State approval of said compact.

(d) All presecribed conditions having been fulfilled, the said Boulder Canyon
Project Act approved December 21, 1928, is hereby declared to be effective this
date.

13 Appendix 502: California Stats. 1929, p. 38.
13 46 Stat. 3000.
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D. Ratification by Arizona as a Seven-State Compact,
1944 (Appendix 230)

Arizona, by the act of February 24, 1944, undertook to ratify the
Colorado River compact as a seven-State compact, notwithstanding
the declarations in the Presidential proclamation of June 25, 1929.
There has been no determination as to the effect of Arizona’s rati-
fication upon the legislation collectively comprising the six-State
compact.! ‘

E. Conditions Precedent Remaining To Be Met

President Hoover’s proclamation of June 25, 1929, formalized com-
pliance with the conditions precedent to effectiveness of the act.
There remained, however, the conditions precedent to the making of
appropriations under the authorization of the project act: these were
the requirement of revenue contracts to liquidate the cost of Hoover
Dam and power plant, discussed, infra, in chapters VI, VII, and
VIII; and the requirement of repayment contracts with respect to
the All-American Canal. These are discussed in chapters X and XI.

U4 Arizona Laws 1944, p. 427.
18 Appendix 501.
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Chapter V1

THE HOOVER DAM POWER CONTRACTS OF 1930

A. Determinations Preceding the Contract Negotiations

Before negotiating the power contracts required by the project act,
it was necessary to determine: (¢) The costs to be amortized; (b) the
quantity of energy, etc., available, involving a forecast of the water
supply during the amortization period; and (¢) the competitive value
of the energy. These determinations are referred to below.

The following is reprinted from the first edition (p. 15):

[1. Costs to be amortized].—Since these contracts must provide revenue to amor-
tize the cost of the dam, the first undertaking was to verify the estimates of the
dam’s costs and to set up a definite goal for revenues. The exhaustive studies
made under the Commissioner of Reclamation, Dr. Elwood Mead, Chief Engineer
R. F. Walter, and their predecessors, Arthur P. Davis and F. E. Weymouth, had
been supplemented by the review of the so-called Sibert board. The latter was a
commission of engineers appointed pursuant to an act of Congress, whosé principal
function was to pass upon safety features of the proposed works. The result of all
these studies, as reported by Commissioner Mead, fixed the estimated cost of the
Boulder Canyon Dam and power plants at $109,446,000. Interest upon this
sum during construction was estimated to amount to $11,554,000, or a total
estimated cost of $121,000,000. During the negotiation of the contracts the
Sibert board authorized an increase in the height of the dam, to raise the water
level 25 feet; and, while that board estimated that the higher dam could be
built within the original estimate, the Bureau of Reclamation added for safety
another $4,392,000 to the estimate, making an aggregate investment of
$125,392,000. But as the project act provided that $25,000,000 of this cost
might be allocated to flood control, to be repaid out of surplus revenues, the
amount remaining to be met by firm power sales became fixed at $100,392,000.
But of this sum, $17,717,000 was estimated to be the cost of power machinery,
which it was contemplated would be financed by the lessees of the power plant.
This reduced the net investment, exclusive of flood control and the cost of ma-
chinery, to $82,675,000. Computed against an amortization period of 50 years,
interest at 4 percent on this investment (required by the project act to be paid
to the Treasury) was estimated at $108,107,007. The total which the Secretary
was required to recover from sale of power during a 50—year;period thus became
$206,920,024.!

[2. Quantity of waler available for power generation].—Preliminary studies of the
quantity of water available for generation of power had been carried forward
under the direction of Mr. E. B. Debler, hydraulic engineer of the Bureau of

1 For tables and graphs, see appendix 43 to the first edition: “Financial opera-
tion.”
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Reclamation.? Revised to January 31, 1930, these computations showed that
with a dam 537 feet high, we would have available on completion 3,600.000,000
kilowatt-liours of firm energy per vear; with a dam 373 feet high, 4.240,000,000;
and with a dam 382 feet high, 4,330,000,000. During the negotiation of the
contracts the figure 4,240,000,000 was assumed. During negotiations the decision
of the Sibert Loard, permitting an increase in the water level to 582 feet, raised
this output by 90,000,000 kilowatt-hours, and this increment was separately
disposed of.3

[3. Competitive value of energy].—The third basic element of information
required before undertaking negotiations was the price which could be realized
for this power. That price was subject to contrul by two factors:

(a) The Secretary was required by the Project Act to obtain a sufficient rate
to amortize the cost of the dam, but (b) the act required that the amount be
determined by ‘‘competitive conditions at distributing points or competitive
centers’’; and this latter would have been a determining factor even in the absence
of statutory direction. As the only market large enough to absorb sufficient
energy to vield the required revenues lay in southern California, and was located
over large oil and gas deposits, the cost of energy provided by oil and gas neces-
sarily fixed the comparative value of Boulder Canyon power. A study was
accordingly undertaken by R. F. Walter, Chief Engineer, L. N. McClellan,
chief electrical engineer for the Bureau, Prof. W. F. Durand, of Stanford Univer-
sity, and others. Their report, rendered on September 10, 1929, computed the
value of Boulder Canyon power at the switchboard on a series of assumptions
as to costs of private and public development, all of which reckoned back to a
value tor the use of falling water, amounting to about 1.63 mills per kilowatt-
hour.*

The amount of money to be brought in by sale of power at the rate stated
would, of course, be subject to certain assumptions. First, the Project Act
required the readjustment of rates to accord with competitive conditions at com-
petitive centers 15 vears atter the date of the contract, and every 10 years there-
after. Second, the amocunt of water available for generation of power would-
decrease by virtue of upstream use and gradual silting of the reservoir. Third,
the amount would be affected by the number of years covered by each power
contract. * * *

2 A report, “IIvdrology of Boulder Canyon Reservoir,” by E. B. Debler (sum-
marized by its author in “The Hoover Dam Contracts,” first edition, appendix 29,
pp. 473, 477), gave the following estimate of the water supply during the 50-vear
amortization period:

Development above Boulder Canyon

1928 1938 1988

Irrigated ared. . oo cecceccccccccceaas 1,717,000 | 2,040, 000 3, 368, 000
Capacity of irrigation reservoirs 52,000 |ecccccmaaann 2, 933. 000
Capacity of power reservoirs.... .- - 10,000 | .._._. 8, 100, 000
Transmountain diversions..... \ 116, 000 130, 000 621, 000
Surface area of irrigation reserv 27, 800 60, 000 86, 400
Surface area of power reservoirs.. 2,000 ’ 172, 000
Mean depletion for irrigation cons

tain diversions and reservoir losses. . . .acre-feet annually._| 2.760,000 | 3,481, 000 6, 595, 000
Mean annual inflow to Boulder Canyon......... acre-feet..| 15,730,000 | 15,009.000 | 11,895, 000

3 Appendix 303.
4 See appendix 30 to the first edition.
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B. Negotiations

(1) Inwitations for applications.—The following is reprinted from
the first edition (p. 17):

Invitations for applications for the purchase of power were published on Sep-
tember 10, 1929. October 1 was fixed as the application date. Upoa that date
the Secretary had at hand applications from 27 parties. Some of these applica-
tions were conditional and others were indefinite; but the three principal appli-
cants were the City of Los Angeles, the Southern California Edison Co., and the
Metropolitan Water District of Southern California. Each of the first two asked
for the entire power output, which was assumed at that date, prior to decision
on the final height of the dam, to be 3,600,000,000 kilowatt-hours. The Metro-
politan Water District asked for about half that amount of energy and the State
of Nevada asked for a third of it. The total of the applications was thus well
over threc times the amount of power available.

(2) Tentative allocation.—The following is reprinted from the first
edition (p. 18):

The Secretary was accordingly faced with the problem of allocating the energy
available among the conflicting applicants.

The allocation of the energy was undertaken on the premise that the Project
Act required that the public interest be the governing factor, and that the first
requisite in protecting the public interest was to provide adequate security for the
taxpayers’ money. It was recognized that the absorption of this quantity of
power represented a serious problem and that adequate security for the Govern-
ment required that the risk be spread among several agencies. It was recognized
also that it was desirable that as broad a regional benefit be obtained from this
power as was consistent with financial soundness. The dam would rest on the
border between Arizona and Nevada, and it was desired to give them an oppor-
tunity to use its energy; but neither of them was in a position to make a firm
contract for use of any power within its borders. The California applicants
included agencies serving cities, great rural areas, and the Metropolitan Water
District, which proposed to construct an aqueduct from the Colorado River to
the Coastal Plain. It was recognized that the water needs of this area were the
great motive force behind the financing of the dam.

On October 21 the Secretary announced a tentative allocation of power.

November 12, 1929, was set for hearings on protests to the pro-
posed allocation.® v

(3) Hearing, November 12-13, 1929.—All of the major parties in-
terested in power except Arizona were represented at the hearing
held by the Secretary of the Interior, November 12-13, 1929, in
Washington. Arizona declined to attend.

During the hearing Secretary Wilbur announced three points of
policy. These concerned (1) the desirability of spreading the benefits
of the project as widely as possible; (2) the limitations imposed by

5 For a tabulatior of the applications, see appendix 32 to the first edition.

® The tentative allocation of October 21, 1929, appears as appendix 33 to the
first edition.
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the necessity for a sound economic basis; and (3) the desirability of
having all parties contract with the Government rather thau with
each other.

At the close of the hearing, November 13, 1929, Secretary Wilbur
made the following statement:’

I propose not to complete these contracts before the second week in December
in the hope that we can bring Arizona into the picture, and I assign each of you
and all of those who represent you as agents to make this if possible & seven-
State compact.

It will be & most unfortunate thing in this great series of epochs that the West
is necessarily to go through in the development of the water, not to carry this
thing through upon a uniform program. This must go through so when the
Flaming Gorge and all the other projects come on, as they will, we can have a
united front against all of those who do not have the vision to see the necessity.
Do not forget in your particular thing that you are involved in that your real
interest is in this country and its development, and that the western part of the
United States must depend upon water and its controlled use for its further de-
velopment. We must not lose this first battle since otherwise vears must elapse
before we can do as we should in the maturing of the necessary plans for the
West. The easy things have all been done. We are now facing the hard things
like this where we must all get together. I hope we may close this conference in
that spirit.

Active negotiation of the contracts was suspended until the latter
part of February, 1930 to afford an opportunity for further negotia-
tions among the lower-basin States.

(4) Negotiations among the States.—Section 8 (b) of the Project Act
held out an invitation to the States of Arizona, California, and Nevada
“or any two thereof’’ to enter into a compact for division of the water
allocated to the lower basin by the Colorado River compact and—
for the equitable division of the benefits, including power, arising from the use of
water accruing to said States.

If such compacts should be negotiated and approved by the States
and by Congress prior to January 1, 1929, section 8 (b) stipulated that
the United States and its contractors ‘“shall observe and be subject to”’
such compact; but if the States should approve the agreement or
Congress give its consent after January 1, 1929, it was provided—

that in the latter case such compact shall be subject to all the contracts, if any,

made by the Secratary of the Interior under section 5 hereof prior to the date of
such approval and consent by Congress.

! Appendix 33-A, first edition.

x\» P



POWER CONTRACTS OF 1930 67

While plans for construction of the dam went forward, the Depart-
ment made a series of efforts to bring the three States into accord.®
None of these attempts was successful.’

(5) Conferences unth congressional committees.—Following the break-
down of the final attempt at a lower-basin agreement, Secretary Wilbur
invited the members of the House and Senate Committees on Irriga-
tion and Reclamation to a conference in his office, held February 15,
1930, to advise as to further course of action: whether to continue with
an effort to reach a settlement of water and power quesmons by com-

o I

pact, or to abandon the effort ar ( 4) Negotiati.ons t between the
Interior Department and the prof &

The consensus of opinion was {"°9 the States puld proceed at
once with the negotiation of the n¢ that appropria-
tions could be sought before adj Tent session of
Congress.

8 From February 14 to March 5, 192 representatives of
the lower-basin States was held at Sanf 1 March 6 to 8 at
Albuquerque, N. Mex. Col. W. J. Domovanr prestaea—as representative of the

Federal Government. Representatives of the upper-basin States attended as
observers. .

On April 5 to 7, 1929, informal conferences between California and Arizona
were held at Los Angeles.

On May 28 to June 16, 1929, the lower-basin State commissioners met informe
ally in Washington.

On August 28, 1929, at Salt Lake City, representatives of Arizona,, California,
Nevada, Colorado, New Mexico, Utah, and Wyoming met primarily on power
matters.

On January 21, 1930, the lower-basin commissioners resumed formal conference
at Reno, Nev., under the chairmanship of Chairman W. J. Donovan. At the
suggestion of the Secretary of the Interior, advisers were added by each State:
For Arizona, Senator Carl Hayden; for Nevada, Senator Pittman and Thomas
Cole; for California, W. J. Carr.

On February 6 to 9, 1930, the commissioners met at Phoenix, having recessed
at Reno. They failed to agree.

Matters remained in this inconclusive state. Extended conferences were held
in 1933-34 and again in 1940, and once more in 1943-44 with reference to the
proposed Arizona contract. (See ch. IV.)

9 For a summary of the negotiations between Arizona, California, and Nevada,
1929-30, see the testimony of Col. William J. Donovan, hearings on the second
deficiency appropriation bill for 1930 (46 Stat. 860), Senate, pp. 173-185, 192-193;
Congressional Record, 71st Cong., 2d sess., June 26, 1930, p. 12203 et seq.


Cindy Gray
Text Box
(4) Negotiati.ons a.mong the States


68 THE HOOVER DAM

(6) Negotiations in the field.—Negotiations among the conflicting
applicants, and among the lower-basin States, having failed to
crystallize in an agreement, direct negotiations with the individual
power applicants were initiated in Los Angeles in February 1930.%°

On March 20, 1930, an agreement was reached among the southern
California applicants in the form of a recommendation to the Secre-
tary for the allocation of 64 percent of the total firm energy which the
Secretary’s tentative allocation of October had proposed be made
available to California.! .

The formulation of an acceptable formula, which would commit
California interests to pay for 100 percent of the firm energy, but
enable the Secretary to draw back 36 percent of it for use in Arizona
and Nevada at any time during 50 years, proved to be one of the most
serious difficulties in the negotiations.

Agreement on all of these points was finally reached on April 25,
1930, and embodied in general regulations, a lease, and energy con-
tracts, referred to below.!?

C. Regulations and Contracts

(1) “Underwriting”’ contracts of 1930.—On April 25 regulations were
promulgated, and on April 26 two contracts executed thereunder,
satisfying the revenue requirements of the Boulder Canyon Project
Act. The first was a lease of power privileges,”® to which the United
States, tire city of Los Angeles (through its department of water and
power), and the Southern California Edison Co., Ltd., were parties.
The second was a contract for the purchase of electric energy to which
the United States and the Metropolitan Water District of Southern
California were parties.™

The general framework of these instruments established the city
and company as several, not joint, lessees of the power plant, obli-
gated to generate at cost for certain other allottees, of which the
Metropolitan Water District was the major one. Allottees other than
the Metropolitan Water District were accorded by these regulations
and contracts various time periods within which to execute their
separate contracts with the United States for the purchase of energy.
Cltimately, the Los Angeles Gas & -Electric Corp., the Southero

10 See first edition, pp. 20-24. The negotiations, under the direction of Secre-
tary Wilbur and Commissioner of Reclamation Elwood Mead, were carried on
for the Department by Northeutt Ely, assistant to the Seeretary, R. J. Coffey and
L. N. McClellan of the Bureau of Reclamation, and Louis C. Hil!, consulting
engineer.

11 Appendixes 34 and 35, first edition.

12 Appendixes 1-9, first edition.

13 Appendix 2, first edition.

“ Appendix 3, first edition.
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Sierras Power Co. (now California Electric Power Co.), the cities of
Pasadena, Burbank, and Glendale and (considerably later) the States
of Nevada and Arizona entered into such contracts. Each of these
agreements carried a uniform clause on allocation of energy, the
general effect being to obligate the California contractors for 100
percent of the firm energy, but requiring them to yield 36 percent
thereof to Arizona and Nevada, under a ‘“draw-back’’ provision which
entitled those States to take blocks of power on specified notice and
to relinquish its use on like notice. The city and the Edison Co.
were required to underwrite these State allotments in the sense that
they were required to take all energy not contracted for by the
States. This allocation is illustrated by table 1, infra. .

(2) Cumpletion of other power contracts, 1931.—By November 16,
1931, the periods for execution of firm contracts (other than by
Nevada and Arizona) had expired, and contracts had been executed
untder which the following became the fixed allocations, in terms of
percentages of 4,240,000,000 kilowatt-hours of firm energy annually:



'TasLE L.—Allocation of Hoover Dam energy under regulations of Apr. 25, 1930, as amended to Nov. 16, 1931

Allottee

Firm energy (4.240,000,000 kilowatt-hours per year, diminishing 8,760,000 kilowatt-hours per year)

Minimum which United
States must supply (per-
centage)

Allottee’s obligation If onergy is avail-
able (percentage)

Maximum which allottce may de-
mand under various conditions (per-
centage)

Secondary energy
(percentage)

Arizona. ... . . ... ...

Nevada. .. ... . ... ..___._._____..

Metropolitan Water District . ... ____.

Los Angeles_ . ____.___________ I

Pasadena... ... .. ... .. ..._...
Qlendale. ... . ... .. ...

Burbank. ... ...

Southern California Edison Co., Ltd.

(T'o each State for
use in the State
only.)

(For pumping
ColomJo River
water into and in
its aqueduct.)

(Each State has the option
to take and relinquish energy
on specified notice.)

(Its own minimum, plus 50
percent of unused State allo-
catlon, 36 perccnt.)

(Its own minimum, plus 40
pereent of unused Stafe
allocation, 36 percent.)

N

2 e
"77(its own allocation plus 4
percent not taken by the
other State prior to Apr. 25,
1950; the total for both States

not to exceed 36 percent.)

T2 e
(Its own minimum, plus
first call on unused energy
allotted to States.)

509054 . ..
(Its own minimum, plus §0
percent of unused State allo-
cation, 36 percent, plus 3% of
unused district nllomtlon, 36
percont.)

L ) <
18887 el
5806 . ..

396. ...

(Its own minimum, plus 40
percent of unused Stato
allocation, 36 percent, plus
36 of unused district -alloca-
tion, 36 percent).

None.

None.

First call on all sccondary
energy.

50 rcent, subject to dis-
trict’s first call.

None.
None.
None.

40 percent, subjoct to dis
triet’s first call,

0L

VA 43A00H TIHL



Souttern Siarras Power Co. (now K I P D% 5 percent, subject to dis-

California Kicetric Power Co.). “(Its own minimum, plus 5 (Its own minimum, plus 5 trict’s first call.
percent  of unused  State percent  of  unused  State
allocation, 36 pereent.) allocation, 36 percent).

Los Anvcles Gas & Eleetrie Corp. K X P S 5 percent, subject to  dis-

lterward aequired by city of Los (Its own minhmum, plus & (Its own minimum, plus 5 trict’s Arst call.

Avgeles). percont  of unused  State pereent  of unused  State
allocation, 36 pereent.) allocation, 36 percent.)

Towal. oo W00 . 100.00. - . . o e e 100.00

Los Angeles. . ... ... AN AN . AN o

i ’ll‘luu district also had first call on firm energy allotted to but unused by the city of Los Angelos and the companies, but such energy was all firmly contracted for by the allottees
nan'ed, . :

0€61 J40 SIOVHYLNOD ¥IMOd
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The State of Nevada thereafter exercised its draw-back privilege
and contracted for various quantities of energy within its 18-percent
allotment.”® Arizona did not enter into a contract until 1945. and gave
its first notice of withdrawal of energy in 1948.

It will be noted that if these ‘‘ draw-backs’ should be fully exercised,
36 percent of the firm energy would be taken by States, 55 percent
by other public agencies, and 9 percent by private power companies.

References to subsequent amendments appear in the margin.'®

D. Compliance With Conditions Precedent to Appro-
priations :

In June 1930, Secretary Wilbur reported to the congressional appro-
priations committees as follows, in support of a budget estimate of
$10,660,000:

THE SECRETARY OF THE INTERIOR,
Waskington, D. C., June 16, 1930.
The CHAIRMAN, COMMITTEE ON APPROPRIATIONS,
Uniled Siates Senate.

My DEAR MR. CHAIRMAN: Estimates for construction work on the dam and
incidental works authorized by the Boulder Canyon Project Act (45 Stat. 1057)
for the fiscal year commencing July 1, 1930, have been submitted.to Congress
and referred to your committee. The amount asked is $10,660,000. I recom-
mend the appropriation of that amount and will, if it is appropriated, direct the
early commencement of construction.

15 Power contracts were made by the United Statés with the Nevada Colorado
River Commission under the 1930 regulations as follows (references are to symbol
numbers): I12R-6052, May 6, 1936; I2R-6052, Supplement No. 1, April 23, 1938;
12R-6052, Supplement No. 2, December 7, 1939; I2R-6052, Supplement No. 3,
December 19, 1940; 12R-6392, August 10, 1936.

16 In 1938 the Department of Water and Power of the City of Los Angeles
entered into a contract with the Secretary of the Interior (‘‘third circuit’’ contract,
July 6, 1938), under which it agreed to construct a third transmission ecircuit,
bringing to 390,000 kilowatts the effective capacity of its Hoover Dam trans-
mission lines, and to take stipulated quantities of secondary energy on which the
regulations of 1930 gave it an option. In consideration of these undertakings,
the United States agreed (1) to maintain the existing ratio between rates for
secondary energy and firm energy on any subsequent rate adjustments; (2) to
extend the amortization period on generating equipment to the full period (50
vears) of the citv’s lease; (3) grant an absorption period with respect to the allo-
cation made originally to the Los Angeles Gas & Electric Corp., which the city
had acquired ir purchasing the prcperties of that company.

Concurrently, the Metropolitan Water Distriet of Southern California entered
into a contract with the United States (July 13, 1938), providing for the deferment
of the district’s obhgation to take energy in excess of its pumping requirements,
but obligating it to pay interest upon the amounts deferred.

The 1938 contracts are omitted from this volume, as they were superseded by
the agreements made under the Boulder Canyon Project Adjustment Act, infra,
which incorporated these provisions in modified form.

17 Appendix 42, first edition.
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All conditions required by the Boulder Canyon Project Act to be performed
prior to appropriation for such construction have been fulfilled. There are four
such conditions, as follows:

(1) As required by section 4 (a) of the Boulder Canyon Project Act. six of the
States of Arizona, California, Colorado, Nevada, New Mexico, Utah, and Wyo-
ming, including the State of California, ratified the Colorado River compact,
mentioned in section 13 of the act, and consented to waive the provisions of the
first paragraph of article XI of the compact, which makes the same binding and
obligatory only when approved by each of the seven States signatory thereto,
and approved the compact without conditions, save that of such six-State approval.

Copies of the statutes of the six States of California, Colorado, Nevada, New
Mexico, Utah, and Wyoming, effecting such ratification are handed to this com-
mittee, herewith.

(2) As provided by section 4 (a) of the act, the President, by public proclama-
tion dated June 25, 1929, has declared the approval of the compact by six States,
including California.

True copy of the proclamation is handed the committee herewith.

(3) As required by section 4 (a) of the act, the State of California, in the statute,
copy of which has been handed you, has agreed irrevocably and unconditionally
with the United States and for the benefit of the States of Arizona, Colorado,
Nevada, New Mexico, Utah, and Wyoming, that the aggregate annual con-
sumptive use of water of and from the Colorado River shall not exceed 4,400,000
acre-feet of the waters apportioned to the lower-basin States by paragraph A of
article IIT of the Colorado River compact, plus not more than one-half of any
excess or surplus waters unapportioned by the compact, siich uses always to be
subject to the terms of the compact.

(4 As required by section 4 (b) of the Boulder Canyon Project Act, I have
made provision for revenues by contract in accordance with the provisions of the
act, adequate, in my judgment to insure payment of all expenses of operation and
maintenance of the dam and power plant incurred by the United States, and the
repayment within 50 years from the date of the completion of said works of all
amounts advanced to the Coiorado River Dam fund under subdivicion (b) of
section 2 of the Project Act for such works, together with interest thereon made
reimbursable under that act.

These contracts are two in number: (1) A contract for lease of power privilege
executed severally by the city of Los Angeles and the Southern California Edison
Co. (Ltd.), and (2) a contract for electrical energy executed by the Metropolitan
Water District of Southern California. In addition, under authority of section
5 of the act, I have executed with the Metropolitan Water District of Southern
California a contract for the delivery of water to be stored in the Boulder Canyon
Reservoir.

True copies of the two power contracts required by section 4 (b) of the act, and
of the contract for delivery of water, are submitted to the committee herewith.

With particular reference to the power contracts, I wish to advise you that—

(a) The power contracts between the United States and the Metropolitan
Water District of Scouthern California, the City of Los Angeles, and the
Southern California Edison Co. (Ltd.) are adequate in my judgment to insure
payment of all expenses of operation and maintenance of the dam and power
plant incurred by the United States and the repayment within 50 years from
the date of the completion of said works of all amounts advanced to the
Colorado River Dam fund under subdivision (b) of section 2 of the Project
Act for such works, together with interest thereon reimbursable under that
act. This finding applies to the contracts both as originally drawn, and
amended as suggested before the House Committee on Appropriations.

77831—48——17
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(b) The finding stated above is reported to you regardless of whether the
City of Los Angeles, or only its Department of Water and Power, or both the
city and the department, as separatc entities, are thereby obligated.

(¢) The finding stated in paragraph (2) would be reporied to you regardle==
of whether or not the Metropolitan Water District of Southern California
was thereby obligated.

As required by Senate Joint Resolution 164, Seventieth Congress, approved
May 29, 1928 (45 Stat. 1011), the Secretary of the Interior, with the sanction and
approval of the President, appointed a board of five eminent engineers and geolo-
gists, one of whom is an engineer officer of the Army on the retired list, who
examined the proposed site of the dam to be constructed under the Boulder
Canyon Project Act, reviewed the plans and estimates made therefor, advised the
Secretary as to matters affecting the safety, the economic and engineering feasi-
bility, and adequacy of the proposed structure and incidental works, and approved
the plans for construction to date. Plans are proceeding satisfactorily, and con-
struction can start as soon as this appropriation is available.

Report of this board (commonly known as the Sibert board) was submitted to
the Secretary, November 24, 1928, and transmitted by him to the Speaker of the
House on December 3, 1928. The Boulder Canyon Project Act thereafter became
law. A supplemental rcport of the hoard was submitted to the Secretary on
April 16, 1930.

True copies of both reports are handed to this committee herewith.

Annexed to this report, as a part of it, are two memoranda on the following
subjects:

1. Financial operation of the project.

II. Analysis of the power contracts.
Submitted separately are the following memoranda:
Engineering:

1. Present status of Boulder Dam designs.

2. Hydrology of Boulder Canyon Reservoir.

3. Basis of the rates for power.

4. Charts on financial operation.

Legal:

1. Opinion of the Attorney General on authority of the contractors and
minimum obligations of the contracts.

2. Opinion of the Attorney General on funds required by the act to be
repaid.,

3. Opinion by the Solicitor of the Interior Department on 16 questions
involving construction of the act.

Economic:

1. Audit of the Los Angeles Bureau of Power and Light, 1929.
2. Annual Report of the Southern California Edison Co., 1929.

Very truly yours,

Ray LymaNn WILBUR.

(For enclosure sce appendixes 43 and 44 to the first edition.)
A supplemental report, June 17, 1930, gave the following back-
ground: '8

18 Appendix 45, firsy edition.

e
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THE SECRETARY OF THE INTERIOR,
Washington, D. C., June 17, 1930.
The CuairMAN, COMMITTEE ON APPROPRIATIONS,
. United States Senate.

My Drar MR. CuarrMaN: Supplementing my formal report to your comumittee,
and with reference to the Boulder Dam power contracts, I would suggest that
analysis of these contracts will be assisted by keeping certain points in mind which
were made objectives in drafting these instruments.

1. A wide regional benefit from this poer was desired and uhtained: 18 percent
is allocated to Arizona; 1€ percent to Nevada; 36 percent to the Metropolitan
Water District of Southern California for pumping a domestic water supply from
the Colorado; 13 percent to Los Angeles; 6 percent to 11 smaller cities; in all, 91
percent of the firm energy to 15 public agencies, to be geuerated by machinery
leased and operated by the City of Los Angeles. The remaining 9 percent was
allocated to four public utilities who alone can serve the great agricultural back
country.

2. This wide distribution was not possible, however, if the States of Arizona and
Nevada were required to firmly obligate themselves now for power which they
cannot yet use. The same was true to a lesser extent of the 11 smaller cities. Yet
the act requires firm contracts in advance of appropriations, adequate to return
the Government'’s investment. It was found that sale of 84 percent of the firm
energy would accomplish this. Two applicants had sufficient resources and mar-
ket to be able to guarantee to take that amount of power, which i3 in excess of
two-thirds of the entire present southern California consumption. These ‘were
the City of Los Angeles and the Southern California Edison Co. But to allot
64 percent to these two agencies would have meant a restrietion of the regional
spread of this power. The problem was solved by requiring the city to under-
write purchase of 37 percent and the company 27 percent of the firm power, of
which these two only acquired title respectively to 13 and 9 percent; the balance
of the 84 percent heing available to them only until the States of Arizona and
Nevada and the smaller municipalities might need it. The smaller municipalities
were allowed 1 year within which to contract for their 6 percent, and the two
States the entire 50-vear period of amortization within which to contract for their
36 percent. And this State power may be taken and relinquished, taken again
and relinquished again, on notice, as the cvcles of mining or other development in
these two growing States may require; their energy will thus be available for them
for the entire 30 vears, without any firm obligation to take it. This arrangement
was only made possible by the earnesr de«ire of the city and the company to
facilitate the building of the dam as a solution of the water problem of the Coastal
Plair.

Solution of the water problem is undertaken with the balance of the power,
36 percent, which is allocated to the Metropolitan Water Districr, a municipal
corporation cowmprising 11 cities with an assessed valuation of $2,300,000,000,
which has firmly coniracted for this 36 percent and will use it to puinp Colorado
River water through an aqueduct. It is also allorted all the secondary power
(surplus power fluctuating with wet and dry season cvelesi. But as this distriet,
although capable of making this firm contraet has not yet undertaken to finance
its aqueduct and indeed could not he expected to do ¢ until ir was assured of a
power and water supply by contract with rhe United States, this 38 percent was
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not considered in our estimates of the minimum assured return to the Government
of the United States. As previously stated, it was found that without this 36
percent and without any revenues from the sale of secondary power or the sale
of stored water, we were still assured of all the revenues required by the act.
Nevertheless, revenues under the district’s power contract and from secondary
energy and stored water will provide a large surplus available for payment to the
States of Arizona and Nevada and to the Colorado River Dam fund.

Allocation of the California power among the city of Los Angeles, the 11 smaller
cities, the Metropolitan Water District, and the four utilities, follows exactly
two agreements among them which they submitted to the Secretary of the In-
terior. Faced by a common water problem whose solution required the marketing
over an oil and gas field of power generated 250 miles away, in sufficient. quantity
to make the building of Boulder Dam possible, these various elements—Ilarge
cities, small cities, public utilities, municipal power systems, water supplyv organi-
zations—have resolved their power problem in a way which appeared to them
to best afford a basis for solution of the dominant water question.

Copies of these two agreements are enclosed, and in addition, a letter to me
from the chairman of the board of the Southern California Edison Co., all of
which will indicate the background of cooperation on which the financial structure
of these contracts is based.

Very truiy vours,
Ray Lyman WiILBUR.

(For enclosures see appendixes 34, 35, and 36 to the first edition.)

E. Contest With Arizona Over the First Appropriation
The following is quoted from the first edition (p. 26):

The State of Arizona appeared in opposition to the appropriation, although the
contracts reserved 18 percent’ of firm energy for that State to be taken by it any
time within 30 years, and also provided surplus revenues which were estimated
to vield that State under provisions of the project act between $22,000,000 and
$31,000,000 during the life of the contracts. At the hearings the opposition
centered upon the contracting capacity of Los Angeles and phraseology of certain
clauses of the contracts. While testimony was presented on behalf not only of
the Department but of each of the contractors refuting the Arizona position, it
was decided, in view of the brief time remaining before adjournment of Congress,
and the possibility of a filibuster, to eliminate the Arizona objections by amend-
ment of the contracts. The amendments were signed on May 28 and 31, 1930,
and effected no change in the tenor of the instruments. The contracts were there-
upon submitted to the Attorney General for opinion. He reported that “‘all the
requirements of section 4 (b) of the Boulder Canvon Project Act which are made
conditions precedent to the appropriation of money, the making of contracts,
and the commencement of work for the construction of & dam and power plant
in Boulder Canyon have been fully met and performed by the Secretary of the
Interior in securing the contracts referred to in his letter.” As the city and com-
pany contracts were found adequate, the objections made to the Metropolitan
contract, principally the lack of funds to build an aqueduct, were not passed
upon, but: ‘“Even if the aqueduct financing were construed as being a prerequisite,
the Secretary’s reservation of energy for the district is within his authority under
the second paragraph of section 5 (¢) of the act.” 1?

1 Opinion of the Attorney General, June 9, 1930 (36 Ops. Atty. Gen. 270).
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Later the State of Arizona filed its objections with the Comptroller General,
and he concurred with the Attorney General.? .

The full appropriation was approved by both Houses, notwith-
standing Arizona’s opposition.

On October 13, 1930, 3 days after the Comptroller General’s opinion,
Arizona filed an original action in the United States Supreme Court
against the Secretary of the Interior and the six States of the basin
to enjoin construction of the dam, and praying that the compact and
the project act be declared unconstitutional. The decision dismissing
the bill is discussed in chapter XIII (A) and the opinion (283 U. S.
448 (1931)) is printed as appendix 1301.

% Opinion of the Comptroller General, October 10, 1930 (Decision A—-32702).

21 Second Deficiency Act, fiscal year 1930 (46 Stat. 860, 878). For a full state-
ment of the efforts made by Secretary Wilbur to protect the position of Arizona
in the negotiation of the power contracts, notwithstanding Arizona's refusal to
participate, see letter of Secretary Wilbur to Governor Phillips of Arizona, May
14, 1930 (oppendix 46, first edition). This letter, and Governor Phillips’ repiy,
appear in The Congressional Record 12225-12228, June, 26, 1928.



Chapter VII

THE CONSTRUCTION AND OPERATION OF
HOOVER DAM

A. Construction of the Dam

The history of the construction of Hoover Dam is outside the scope
of this volume. A list of references appears in appendix 702.!

The Black Canyon site was selected by A. P. Davis, Director of the
Reclamation Bureau, and approved by a group of advisers to the
Secretary: F. C. Emerson, W. F. Durand, J. G. Scrugham, and
James R. Garfield. Extensive geological investigations, technical de-
sign studies, hydraulic research, and concrete investigations preceded
the writing of specifications. Two boards of eminent engincers
advised the Secretary and Commissioner: The Hoover Dam Consult-
ing Board, comprising Louis C. Hill, David L. Henry, William F.
Durand, F. L. Ransome, and Andrew J. Wiley, and the Colorado
River Board (appendixes 301-303), comprising Maj. Gen. William L.
Sibert, Charles P. Berkey, Daniel W. Mead, Warren J. Mead, and
Robert Ridgway .2

Construction of thie project was formally initiated July 3, 1930, by
President Hoover’s signature of the Second Deficiency Act for the
fiscal year 1930,° and issuance by Secretary Wilbur of an order on
July 7, 1930 (appendix 701), to Commissioner Mead to commence
construction. Work under the first contract began September 17,
1930, when Secrctary Wilbur drove a silver spike, inaugurating con-
struction of the Union Pacific branch railroad from Las Vegas to
Boulder City.*

The planning and construction of the dam were under the general
direction of Chief Engineer R. F. Walter. The dam itself was de-
signed under the direction of John L. Savage, and the power plant

! A comprehensive account of the various construction phases may be found in
Wilbur and Mead, “The Construction of Hoover Dam’ (1933), containing the
full text of the plans and specifications; Nelson, “The Boulder Canvon Project,”
Smithsonian Institution report for 1935; Nielson, “Boulder Dam” (extract from
‘““Dams and Control Works, U. S. Bureau of Reclamation,’”’ 1938).

3 Wilbur and Mead, “The Construction of Hoover Dam’’ (1933), pp. 1-5.

3 Act of July 3, 1930 (46 Stat. 860).

4 See ch. VII (B), infra.
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under the direction of L. N. McClellan. Walker R. Young was
construction engineer in charge for the Burcau of Reclamation.
His immediate staff was headed by Ralph Lowry, assistant construc-
tion engineer, and John C. Page, office engineer, later Commissioner
of Reclamation.

The plans and specifications for the dam and appurtenant works
were advertised in December 1930. Bids were opened March 4, 1931.
The low bidder was Six Companies, Inc., of San Francisco, Calif., a
company composed of six western contgracting firms: Utah Construc-
tion Co., Pacific Bridge Co., Kaiser Paving Co., Ltd., McDonald &
Kahn Co., Morrison-Knudsen Co., and J. F. Shea Co. The contract
was awarded April 20, 1931. The contract allowed 2,565 days, from
March 11, 1931, to April 11, 1938, for completion. The great work
was accomplished under the direct supervision of Frank Crowe, the
contractor’s engineer in charge. The dam and power plant structures
covered by this contract were completed and accepted by the Secre-
tary of the Interior on March 1, 1936, or over 2 years ahead of sched-
ule. A summary of the construction schedule achieved on this project
appears in the margin.®

The dam is 726.4 feet high, 1,282 feet long at the crest, 660 feet
thick at the base, and 45 feet thick at the crest. It contains 3,250,000
cubic yards of concrete. Water is released from the reservoir through
four intake towers feeding four 30-foot diameter steel pen stocks,
which in turn lead into the turbines and to outlet headers through
branch pen stocks.

% The program of construction at Hoover Dam was as follows:

Feature Date started Date completed

Diversion tunneis. . ... June 1931..... March 1933.
U pstream cotferdam. .. September 193! Do.
Downstream cotferdam and rock barrier. November 1932. Do.

Removalof the same.. - .. . oo iacaaca)oiciiicaaaaas May 1935.
Excavarion for dam. ... . iiiiiicaaaan. October 1932. .. June 1933,
Intake towers. .. ........ February 1932, March 1935.
SDIIWaYS. e ccceeicceceacccccecacacsamec—en|oaan do..ooo.... Do.
arT-foot penstock tunnels ... ... iecaeas February 1933 May 1934.

Installation of 30-foot-diameter outlet pines in upper

Nevada, . -
Installation of 30-foot-diameter outlet pipes in lower
tunnels:

Arizona
Nevada
18-foot penstock tunnels
Installation of 13-foot-diameter penstock pipes in branch
L0011 T
Canvon wallontlet works. . .__...
Tunn«! plugoutlet works. ... . _._.._.....
Stoney zates at downstreaimn portad of inner
tUNMelS. . i iiicceccaccccaacean
Tunnel plugs in inner diversion tunnels.....
Tunnel plugs in outer diversion tunnels. . ...
Conerete in Aam. ..o ocuiemiiae i iaaaaans
Power plant
Initial generating units ready for operation.. ...

January 1935.
October 1934.

December 1934
November 1932._....
July 1935.......

March 1934.. ...
December 1934. .
June 1933....._.
December 1932

September 1935.
August 1935,

June 1936.
July 1936.
Adgust 1034,

January 1936.
August 1933.
April 1936,

November 1935.
March 1935.
May 1935,

- September 1936.
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Two spillways, one on each side of the canvon, are designed to
pass 400,000 second-feet. Each spillway channel is 670 feet long,
75 to 128 feet deep, and 40 feet wide at the bottom.

The generating equipment is installed in a U-shaped power-plant
building 1.650 feet in length. The two main wings are each 650 feet
long, about 120 feet wide, and 230 feet above the lowest foundation
clevation.

The power plant is designed for fifteen 115.000 horsepower genera-
tors, two 55,000 h. p. units, and two station service sets, making
a total ultimate installation of 1,835,000 horsepower.$

B. The Name of Hoover Dam

(1) Dedication by Secretary Wilbur.—On September 17, 1930, on
initiating construction, Secretary Wilbur issued the following order:

THE SECRETARY OF THE IN1ERIOR,
Washington, D. C., September 17, 1930.
Dr. ELwoop MEabp, )
Commissivncr ¢f Reclamation,
Washington, D. C.
My Dear Docror MEeap: This is to notify you that the dam which is to be
built in the Colorado River at Black Canyon is to be called the Hoover Dam.
Sincerely yours,
Ray LymaNn WiLsuUR.
(2) Confirmation by Congress.—When the Interior Department ap- -
propriation bill for the fiscal vear ending June 30, 1932, came to the
floor of the House in December 1930, Congressman Taylor, then
ranking Democratic member of the Interior Department Subcom-
mittee on Appropriations and later chairman of the full Appropriations
Committee, who had introduced a bill * to name the structure Hoover
Dam, called the attention of the House to the fact that the committee
had designated the dam as Hoover Dam in the appropriation bill,
saying: ®
This is the first time that name has ever appeared 'in any bill or official act of
Congress. This Interior Department Appropriations Committee thought that
following the precedents of the naming of the Rooseveit Dam during President
Roosevelt’s administration, and the Wilson Dam during President Wilson's
administration, and the Coolidge Dam during his administration, that President
Hoover was very justly entitled to the same distinction, su we unanimously and
very gladly wrote into this action those words making th~ naming of thatv great
dam the Hoover Dam by the action of Congress that will l:e a monument to him
for centuries after every other act of his administration, and of this Congress

¢ U. S. Bureau of Reclamation, “Dams and Control Works” (2d edition),
Boulder Dam.

7 H. J. Res. 81, 71st Cong., 1st sess., introduced May 27, 1929.

8 Congressional Record December 12, 1¢30, p. 646.
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will have passed into urter oblivion * * * 5o that the dam is now officiaily
named by both the Secretary of the Interior and by Congress.

Mr. Taylor's views were approved by the House, the Senate con-
curred and the bill became law confirming the name of Hoover Dam.?
In the next four succeeding appropriation acts the dam was desig-
nated as “Hoover Dam.” These were the acts approved April 22,
1932,' July 1, 1932, July 21, 1932, and February 17, 1933.2

(3) Subsequent action.—After Mr. Hoover left ofiice, the Interior
Department, although failing to take any formal action, ** avoided the
use of the name “Hoover Dam,” and publicized the names ‘“Boulder
Canyon Dam’’ or “Boulder Dam.”

(4) Legislation restoring the name of Hoover Dam.—Iarly in the
Eightieth Congress, a number of bills were introduced to restore the
name of Hoover Dam.'

On March 4, 1947, Chairman Welch, for the House committee on
Public Lands, reported ' House Resolution 140, by Mr. Anderson of
California, with the following statement:

Herbert Hoover, while Secretary of Commerce, in" 1922 presided as the rep-
resentative of the Federal Government over two score meetings of the representa-
tives of Arizona, California, Colorado, Nevada, New Mexico, Utah, and Wyoming
for the formulation of the Colorado River compact. He had a major part in
bringing the States into agreement. This compact, signed November 24, 1922,
made construction of the dam possible by allocating the waters of the river
system, between the upper and lower Colorado River Basins, settling a 25-year-old
controversy. The Boulder Canyon Project Act, enacted December 21, 1928,
when Mr. Hoover was President-elect, ratified the compact and authorized con-
struction of a dam in Black Canyon or Boulder Canyon, leaving to the Secretary
of the Interior the choice of sites. It also laid upon him and the Secretary of the
Interior extraordinary responsibilities.

As President, Herbert Hoover took an active part in settling the engineering
problems and location of the dam in Black Canyon; was required by the Project
Act to obtain power and water contracts adequate to assvre some $200,000,000
of revenues before coustruction was begun; settled the difficult and controversial
questions involved in the allocation of the power, and made the revenue contracts
which Congress required; and proclaimed the Boulder Canyon Project Act to
be in effect on June 25, 1929. This act ratified the Colorado River eompact,
which Mr. Hoover had signed 7 years hefore, and subjected all operations of the

¥ Act of February 14, 1931 (46 Stat. 1115, 1146).

10 et of April 22, 1932 (47 Stat. 118).

1 Act of July 1, 1932 (47 Stat. 535).

12 Act of July 21, 1932 (47 Stat. 717).

13 Act of February 17, 1933 (47 Stat. 845).

1 See levter of Secretary of Interior Harold L. Ickes to Hon. Allen T. Treadway,
Coungressional Record, Senate, April 21, 1947, p. 3835.

15 H. J. Res. 59 (80th Cong.), by Mr. Anderson: H. J. Res. 117, by Mr. Foote:
S, J. Res. 45, by Mr. Hawkes; S. 673, by Mr. Baldwin. See also the speecl of
Congressman Phiilips of California, Congressional Record, August 2, 1946.

3 [, Rept. No. 87 (30th Cong., st sess.).
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Boulder Canyon project to that coupaci. iie subsequently reportec to Congress,
through Secretary Wilbur, compliance with its mandate that this project be
built on a self-liquidating basis; Congress made the necessary appropriations (in
acts which five times named the dam in his honor); the construction contracts
were signed under his administration, and when he left office construction had
been pushed to a point where it was more than a year ahead of schedule.

After Mr. Hoover left office, the Interior Department, for reasons that need
not be referred to in detail here, avoided the use of the name ‘“Hoover Dam’’
where possible, and used the names ‘“Boulder Canyon Dam’’ or “Boulder Dam.”

After hearing testimony relative to the need for clarifying the present situation
with regard to rhe name of this dem, it is apparent to this comiittee that affirma-
tive legislative action i:v Congress is desirable.

It is particularly tiviiely (hat this measure honoring Mr. Hoover should come
to the floor of the House at a time when he is completing the second of his great
humanitarian missions for President Truman in the relief of world-wide suffering.

The resolution passed the House on March 6, 1947, without a
dissenting vote, after a series of speeches from both sides of the aisle
in tribute to Mr. Hoover."”

On March 17, 1947, a companion resolution ¥ by Senator Hawkes of
New Jersey was reported favorably.?® It was passed by the Senate
on April 23, 19472

The resolution restoring the name of Hoover Dam, signed by Presi-
dent Harry S. Truman April 30, 1947, reads:

Resolved by the Senate and House of Representatives of the United States of America
in Congress assembled, That the name of Hoover Dam is hereby restored to the
dam on the Colorado River in Black Canyon constructed under the avthority of
the Boulder Canyon Project Act, approved December 21, 1928 (45 Stat. 1057),
and referred to as Hoover Dam in the Act approved February 14, 1931 (46 Stat.
1146); in the Act approved April 22, 1932 (47 Stat. 118); in the Act approved
July 1, 1932 (47 Stat. 535); in the Act approved July 21, 1932 (47 Stat. 717);
and in the Act approved February 17, 1933 (47 Stat. 845). Any law, regulation,
document, or record of the United States in which such dam is designated or

17 See remarks of Mr. Brown, Congressional Record (80th Cong., 1st sess.):
March 6, 1947, p. 1788: Mr. Rankin, id., p. 1788; Mr. Knutsen, id., p. 1789, Mr-
Herter, id., p. 1790; Mr. Barrett, id., p. 1791; Mr. Sabath, id., p. 1791; Mr.
Kefauver, id., p. 1792; Mr. Dirksen, id., p. 1792; Mr. Halleck, id., p. 1792; Mr.
Welch, id., p. 1794 ; Mr. Murdock, id., p. 1794; Mr. Rockwell, id., p. 1794; Mr. Vorys,
id., p. 1795: Mr. Jenkins of Ohio, id., p. 1795; Mr. Russell, id., p. 1797; Mr.
Elliott, id., p. 1797, Mr. Gross, id., p. 1797; Mr. Bender, id., p. 1797; Mr. Plillips
of California, id., p. 1798; Mr. Johnson of California, id., p. 1791, 1798; Mr.
Chenoweth, id., p. 1798; and Mr. Ramey, id., p. 1798. During the hearings of
the House Committee on Public Lands, Congressmen Anderson of California,
Jensen of Towa, and Phillips of California testified in support of the measure.

188, J. Res. 45 (80th Cong., 1st sess.).

¥ S, Rept. No. 55 (%0th Cong., 1st sess.), Senate Committee on Public Lands.

2 Sec remarks of Senator Hawkes, Congressional Record (80th Cong,., st sess.),
April 21, 1947, p. 3829; Senator Smith, id., p. 3837; Senator Hawkes, April 23,
1947, p. 3956, Senator Eastland, id., p. 3956: Senator Flanders, id., p. 3937
Senator McCellan. id., p. 3957; Senator Saltonstall. id., p. 3957; Senator Chave-,
id., p. 3961; Senator Morse, id., p. 3062; and Senator Knowiand. id.. n. 3962,
Centra: Senator MceCarran, id.. p. 3837; Senator Tavlor, id., p. 3957.

2 Act of April 30, 1947 (Public Law 43, 80th Cong., Ist gess.).

y
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referred to under the name of Boulder Dam shall be held 1o refer to such dam
under and by the name of Hoover Dam.

Approved April 30, 1947.

C. The Reservoir: Lake Mead

The Reservoir created by Hoover Dam, Lake Mead, is appropri-
ately named for Dr. Elwood Mead, who was Commissioner of Recla-
mation during the definitive phases of its planning and construction.
Dr. Mead was identified with the project in many other ways. As
State engineer of Wyoming, on October 27, 1897, he wrote advocat-
ing storage on the Colorado.? As a member of the All-American
Canal Board, he was responsible for the official endorsement of that
project. (See chs. I (F) and XI (A) and appendix 101.) He was
chairman of the American section of the International Water Com-
mission which conducted negotiations with Mexico. (See ch. XIV
(B), infra.) As Commissioner of Reclamation, he supervised the
planning of Hoover Dam,® the negotiation of the construction con-
tracts on Hoover Dam, Imperial Dam, the All-American Canal, Parker
Dam, and several of the related projects referred to in chapter XII, and
the negotiation of many of the power and water contracts which
appear in this volume.

Lake Mead extends upstream 115 miles from the dam, has a shore
line of approximately 550 miles, and surface area of about 162,700
acres, or 254 square miles, and a storage capacity of 32,359,000 acre-
feet.

Plans for operating the reservoir contemplate that the upper
9,500,000 acre-feet of storage capacity will be reserved for flood-con-
trol purposes, with incidental production of secondary energy; that
3,207,000 acre-feet, comprising the dead storage below access to the
intake towers, will be used for silt retention, and that the remaining
19,672,000 acre-feet will be ‘“‘live storage’’ available for regulating the
reservoir for irrigation and domestic water supply, and for the pro-
duction of firm power.

D. Boulder City

On May 19, 1931, the United States, proceeding under an act of
Nevada » ceding exclusive jurisdiction to the Ubited States over lands

22 Letter to Capt. H. M. Chittenden (H. Doe. 141, 55th Cong., 2d sess., 1897).

% See *“The Construction of Hoover Dam,” Ray Lyman Wiibur and Elwood
Mead (Governinent Printing Office, 1933).

% Hearings before subcommittee of the Comuittee on Appropriations, House
of Rovrescutatives (78th Corg.. 3d =ess., pt. 1, p. 47531, See also hearings on
H. R. 10620, Intericr Departinent appropiiation bill foir 1937 (74th Cong., 2d
sess., pp. 1165~1166).

3 Act of February 24, 1621 (secs. 2805-2898, Nevada Comp. Laws, 1929).
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(.

acquired by the United States for certain purposes, established the
Boulder Canyon Project Federal Reservation (appendix 26, first
edition). The validity of this reservation was subsequently chal-
lenged in litigation % to which the United States was not a party.
Notwithstanding the adverse outcome of that litigation, the United
States has continued to assert jurisdiction over this area, and has con-
structed a substantial town, Boulder City, which operates under a
city manager and other employees appointed by the Secretary of the
Interior.”

Subsequently a number of other Federal activities were located in
this area.®? Some of the problems occasioned therchy are referred to
in chapter VIII (D).

E. Transmission Lines

Transmission lines are not included in the Federal project, but were
built by the power allottees. The major portion of the electric power
generated at Hoover power plant is delivered to the coastal areas of
southern California. Three 287,500-volt lines, the highest voltage
lines in commercial service in the country at this writing, transmit
Hoover power to the city of Los Angeles and the munieipalities of
Burbank, Glendale, and Pasadena. Operating at 230,000 volts,
another pair of circuits service territory of the Southern California
Edison Co. A third 230,000-volt circuit, which has a branch to
Parker power plant and is owned by the Metropolitan Water Dis-
trict, extends south to the district’s aqueduct to supply power for
pumping water for the needs of the 3,425,000 people in the district’s
service area of California. From this circuit’s western terminus at
Hayfield pumping plent, the Southern California Edison Co. has a
230,000-volt line connecting the Metropolitan Water District circuit
to the Edison Co.’s system at Highgrove. Two short 230,000-volt
lines connect Hoover Dam to the Basic Magnesium project located
between Boulder City and Las Vegas, Nev.; a 138,000-volt line trans-
mits the California Electric Power Co.’s Hoover allocation to the
Victorville and San Bernardino areas; and 69,000-volt circuits serve

® Stz Companies, Inc. v. F. C. DeVinney, 2 F. Supp. 693 /D. C. Nev. 1933);
Siz Companies, Inc. v. Stinson, 2 F. Supp. 689 (D. C. Nev. 1933).

i The first city manager, 1930-31, was Louis C. Cramton; the second, 1931-41,
Sims Ely.,

> The Bouider Canvon Wild Life Refuge was established by Executive order
of Mareh 3, 1933. It becane the Boulder Canvon National Wild Life Reiuge
by Proclamation No. 2418, July 25, 1940. The refuge was revoked by Public
Land Order 501, July 22, 1948, appearing in the Federal Register, August 3, 1948,
p. 4403. A nemorandum of agreewent between the National Park Service and
the Bureau of Reclamation, establishing the Boulder Canvon Recreational Area
‘surronnding and inciuding Lake Mead), was approved by the Secretary of the
Interior, October 13, 1936.

"~
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Boulder City, the Colorado River Commission of Nevada’s wholesale
customers, such as the Southern Nevada Power Co. in Las Vegas and
the mining districts at Pioche, and the Metropolitan Water District’s
resale customers at Needles, Calif., and Kingman, Ariz.

Further details relating to the Hoover Dam transmission system
are shown in appendix 703.

F. Operation

Storage in Lake Mead was begun February 1, 1935. Generation
of power was formally initiated at 12:22 p. m., September 11, 1936,
but the energy delivered was sold under an interim contract; the 50-
year period covered by the contracts entered into in 1930 commenced
June 1, 1937. Power from Hoover Dam was first transmitted to Los
Angeles on October 9, 1936.



Chapter VIII

BOULDER CANYON PROJECT ADJUSTMENT ACT

A. Background

The Boulder Canyon Project Adjustment Act! modified and
superseded. without specific amendment, provisions of the Boulder
Canyon Project Act relating to fixed charges, determination of rates,
and disposition of revenues. .

The act came into existence as the result of events intervening
between the execution of the power contracts of 1930, and the first
delivery of energy by the Government thereunder, in 1937.

This background is stated in the Senate report ou the bill which
became the Adjustment Act,? as follows:

Construction of Boulder Dam was initiated in 1930; the first unit of tlie power
plants went into service on June 1, 1937, and the 50-year period covered by the
power contracts began to run on that date.

During the 7-vear interval between execution and initial operation of these
contracts, however, several factors had developed which emphasized the excessive
costs which were reflected in the power rates set in 1930. The competitive value
of Boulder Dam energy bad fallen, in consequence of improvements in the art of

1 Act of July 19, 1940 (54 Stat. 774) (appendix 801 herein).

LEGISLATIVE EISTORY

H. R. 9877.—May 23, 1940, introduced by Mr. Scrugham, referred to the
Cominittee on Irrigation and Reclamation; May 2, 4, 7, 9, 11, 14, 16, 21, 27, and
28, 1940, hearings by committee; May 28, comamittee report (E. Rept. No. 2328};
June 17, passed House; June 18, placed on Senate Czlendar; June 21, amended
and passed Senate (in lieu of S. 4039); June 22, both Houses agree to conference;
June 22, July 1, conference report submitted in Senate and debated; Julv 3,
conference report recommitted; July 10, conference report (H. Rept. 2745) (see-
ond) submitted in House; July 11, conference report (second) submitted in Sen-
ate; Julyv 11, conference report agreed to iu House and in Senate; Julv 19, 1940,
approved (Public Law No. 756, 76th Cong., 3d sess.) (86 Congressiona! Record
{House), pp. 6766, 7071, 8437-8444, 9036, 9037, $290, 9424, 9539. 9540. A570;
26 Congressional Record (Senate), pp. 8460, 8844, 8843, 8955, 8983, 8903, R00G,
9008, 2102, 9209, 9479, 2485, 9494, 9405).

S. 4039.—May 24, 1940, introduced bv Mr. Havden (for himself, Mr. Ashurst,
Mr. Johnson of California, Mr. Downey, Mr. Adams, Mr. Johnson of Colerade,
Mr. Hatch, Mr. Chavez, Mr. - Thomas of Utah, Mr. O'Mahceney, Mr. Sehwartz,
Mr. Pittman, and Mr. McCarran), referred to the Committee on Irrigation and
Reclamation; May 28, 29, 31, and June 3, hearings by committee; June 6. con:-
mittee report (S. Kept. No. 1784); June 21, indefinitely postponed (H. I, 8577
passed in lieu) (86 Congressional Record (Senate), pp. 67588, 7636, SS44, S845:,

3 S. Rept. No. 1784 /76th Cong., 3d sess.) on S, 4039,

86
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generating power by steam, decreases in the cost of fuel and in the capital costs
of steam plants, and for other reasons. The United States had constructed the
Tennessee Valley Authority and Bonneville projects and had initiated other
projects, such as Fort Pack, on a rate basis which abandoned the competitive
rate basis in force at Boulder Dam in favor of a rate fixed by the amount needed
t0 amortize such part of the investment as is allocable to power, plus costs of
operation, maintenance, replacements, ete. This policy was made general, as to
reclamatiou projects, by the Reclamation Project Act of 1939 (Publie, No. 260,
76th Cong., 1st sess., ch. 418). Consequently, the southwestern area served by
Boulder Dam found itself obligated to pay, until 1945, a rate which was excessive
whether measured internally by the requirements of the Project -\ct or externally
by the standards of the newer projects.

Accordingly, the power allottees filed with the Secretary of the Interior, in
1937, a request for a review of the rates. In 1930, in making the initial allocation
of energy, the Secretary of the Interior had proposed that ‘“when the dam and
powerhouse are actually in operation the lessees may have the right to ask for a
review of the actual cost of units of power and be entitled to deductions which
will still permit the charge made to return to the Government all advances and
interest in accordance with the Boulder Dam Act: And provided further, That if
such review indicates that a higher rate should be paid for power to meet the
obhszatmu to the Federal Government such an adva.nce in rate will be put into
effeet.”

Tle recasting of the rates on an amortization besis, however, involved differ-
ences of interest among the seven States of the basin, and 2 years of negotiation,
from 1937 to 1939, were necessary before all these interests were brought into
agreement, as they now are, upon the bill herewith reported.

The differences among the States arose from two provisions of the Project Act.

First, section 4 (b) of the Project Act provided that if, during the period of
amortization, the Secretary should receive revenues in excess of amounts needed
10 meet the periodical payments to the United States ‘“as provided in the contract
or contracts executed under this act,” then immediately after the settlement of
such periodical payments he should pay 183 percent of such excess to Arizona and
183 percent to Nevada. These percentages are the compiement of the 62}3
percent of excess revenues payvable on the flood-control allocation. The legisla-
tive history of this provision made it clear that these payments were in lieu of
taxes which the States might have collected had the project been built by a tax-
able entity, and which they cannot collect because the project is a Federal one.
Manifestly, if the rates were stabilized at the amortization level the chance of
obtaining excess revenues would disappear.

Second, section 5 of the Project Act provided that—

‘‘After the repayment to the United States of all money advanced with interest,
charges shall be on such basis and the revenues derived therefrom shall be kept
in a separate fund to be expended within the Colorado River Basin as may here-
after be prescribed by the Congress.”

The elimination of excess revenues would rliminate the possibility, however
remote, that the amortization period would be shortened by the application of
the remaining 62!%¢ percent excess revenues to the early retirement of the flood-
control allocation under section 2 (b) and thereafter to the acceleration of the
retirement of the balance of the investment.

The governments of the 7 States appointed a committee of 16, including 2
representatives of the power allottees, to reconcile these differences. In confer-
ence with the Interior Department a compromise bill was gradually evolved,
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approved by the Interior Department, the 7 States, and the power contractors.
This is that measure.?
* * * * * * *

B. Provisions of the Act

The Boulder Canyon Project Adjustment Aect accomplished the
following major objectives:

(1) Stabilization of rates.—1n lieu of a rate adjusted everv 10 vears
upon a basis of competitive conditions, the Adjustment Act substi-
tuted a rate stabilized for the period June 1, 1937, to May 31, 1987,
calculated to provide revenues large erough to meet four require-
ments: (a) Operation, maintenance, and replacements (sec. 1 (a));
(b) repavment to the Treasury, with interest, of its reimbursable
advances, excluding an allocation for flood control, referred to below
(sec. 1 (b)); (¢) pavment of $300,000 annually to cach of the Siates
of Arizona and Nevada in commutation of the share of excess revenues
which was earmarked for those States by section 4 (b) of the Project
Act (sec. 1 () 2(e)): (4 payment of $500,000 annually to the Colorado
River development fund, in substitution for the ‘‘separate fund™
established by section 5 of the Project Act (secs. 1 (d), 2 (d)). The
first §1.500.000 of income to this development fund was directed to
be used for preparation of a plan for the comprehensive development
of the basin; its receipts through the vear 1055 were dedicated to the
construction of projects in the four States of the upper division; and
receipts thereafter were earmarked for the investigation and con-
gtruction of projects in the basin generally (see. 2 (d)).

{(2) Reduction of interest—The interest rate chargeable on the
Treasury’s advances, and carried forward into calculations of the
rates, was reduced from 4 to 3 percent per annum (sec. 6).

(3) Reimbursement.—The reimbursement provisions of the Project
Act were clarified through (a) definitely deferring (but not writing off)
the $25,000,000 allocated to flood control by section 2 (b) of the
Project Act, making that amount reimbursable (without interest)
after the balance of the investment shall have been retired (sec. 7),
and () stipulating a definite amortization period commencing June
1, 1937, and ending May 31, 1987 (sec. 7), in substitution for the
somewhat indefinite provisions of the Project Act relating to the period
of amortization (secs. 2 (b), 4).

Other portions of the act provided for diminution of payments to
Arizona and Nevada in the event they should attempt to tax the
project or certain features of its operations (sec. 2 (b)); stipulated
feasibility standards for the projects receiving the benefit of the
$500,000 annually paid to the development fund (sec. 2 (d)); provided

3 See hearings of the House Committee on Irrigation and Reclamation on
H. R. 9877 (76th Cong.).
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for the diminution of payments to Arizona, Nevada, and the develop-
ment fund in the event of reduction of revenues through unavoidable
causes (sec. 3); provided for a retroactive adjustment of rates to June
1, 1937 (sec. 4 (a)), and for adjustments with allottees who might be
burdened with taxes of Arizona and Nevada of the type provided
against in section 2 (sec. 4 (b)); set up a fiscal system for readvances
to the Colorado River Dam fund for the making of replacements
(sec. 5); authorized the Secretary to promulgate regulations, provided
“that no allotment of energy to any allottee made by any rule or
regulation heretofore promulgated shall be modified or changed with-
out the consent of such allottee’’ (sec. 8); duthorized the Secretary to
substitute an agency operating contract for the lease held by the City
of Los Angeles and the Southern California Edison Co. (sec. 9), but
protected their tenure by an authorization for a suit for specific per-
formance against the Secretary (sec. 9 (¢)); and directed the Secretary
to place the act in effect by a proclamation if contractors responsible
for 90 percent of its firm energy had executed contracts thereunder
prior to June 1, 1941 (sec. 10). .

The act also contmned a section on definitions (sec 12), one requir-
ing an annual report (sec. 13), provisions preserving the Colorado
River compact (sec. 14) and the right of the States to enact their
own laws respecting appropriation, control, and use of waters within
their borders (sec. 14), and a section on prevailing wages (sec. 15).

C. Operations Under the Act

The administration of the Adjustment Act is developed in more
detail in chapter IX with reference to the 1941 contracts made there-
under.

The act was placed in effect May 29, 1941, by a proclamation of the
Secretary (appendix 802) required by section 10, the required contracts
having been executed that date, pursuant to regulations promulgated
May 20, 1941 (appendix 901), following hearings and findings by the
Secretary.

Section 13 of the act requires the Secretary of the Intenor to render
annual reports. These reports cover operation, maintenance, and
construction activities of the project during the contract year which
ends May 31. They also contain tables indicating the financial status
of the project, and the calculation of the energy rates and generating
charges for the year in question.

D. Amendments

(1) Nonproject costs: Provisions of the Interior Department Appro-
priation Act for the fiscal year 1949.—Boulder City, initially a con-
struction camp for Iioover Dam, developed into a permanent city,
the third in population of Nevada. The United States located a

TTSLIL aINe—eN
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number of activities there not directly related to the project, as
defined in the Boulder Canyon Project Act and the Boulder Canyon
Project Adjustment Act. These included large operations by the
Bureau of Mines, the National Park Service, the War Department,
and the establishment of the regional offices of the Bureau of Reciama-
tion. The Secretary of the Interior construed the Adjustment Act as
requiring the annual operation and maintenance appropriation for
the project to be included in its entirety in the calculation of rates.
notwithstanding the fact that a portion of the investment and operat-
ing costs of Boulder City was attributable to these nonproject
activities. :

After two earlier acts* directing the Secretary to make reports ®
segregating project and nonproject costs and expenditures, the
Interior Department Appropriation Act for the fiscal year 1949 ¢
(appendix 803) disposed of this question by requiring the Secretary
of the Interior to submit annually to the Appropriations Com-
mittees a justification showing all investments and expenditures
made or proposed out of the Colorado River Dam fund for the joint
use of the project and of other Federal activities at or near Boulder
City; directing that these investments or expenditures should be
deemed nonproject items, in the proportion that they were made for
the use of other Federal activities; and directing that the obligation
under the provisions of section 2 of the Boulder Canyon Project
Adjustment Act to repay advances, which in turn is the basis for
computation of rates under section 1 of that act, be diminished in the
amount that nonproject investments or expenditures are made from
that fund. On June 17, 1948, the Comptroller General ruled that
this provision ‘‘should be regarded as permanent legislation” (decision
B-77260).

(2) The McCarran Act, 1948.—By the act of May 14, 1948, section
2 (e) was added to the Boulder Canyon Project Adjustment Act (and
is printed therein in appendix 801), authorizing appropriations for
the fiscal years 1948, 1949, 1950, and 1951 for payment to the Boulder
City school district of tuition not to exceed $65 per semester per pupil,
who are dependents of any employee of the United States living in
the immediate vicinity of Boulder City.! The Interior Department

4 Act of July 12, 1943 (57 Stat. 451) (Interior Department Appropriation Act
for fiscal vear 1944}, act of June 28, 1944 (58 Stat. 463) (Interior Department
Appropriation Act for fiscal vear 1945,

5 A report was rendered under the first act, December 30, 1943, and under the
second, on May 2, 1640.

8 Act of June 29, 1948 (Public Law 841, 80th Cong., 2d sess.).

T act of Mav 14, 1648 (Puhlie Law 528, 80th Cong.. 2d sess.).

# Spe hearines, House Comuittee on Appropriations, Interior Departmient
Appropriation Aet for fiscal vear 1949, p. 2334 et seq., for the background cof the
MeCarran Act and of the legislative provisions in the 1949 Interior Departinent
Appropriation Act referred to ahove.

i
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Appropriation Act for the fiscal year 1949 ° conforms to that author-
ization.

(3) The Barrett Act, 1948.—By the act of June 1, 1948, ° section 2 (d)
of the Boulder Canyon Project Act was amended (and as amended
appears in appendix 801), to direct that the $500,000 transferred to
the Colorado River development fund annually, for the fiscal years
1949 to 1955, inclusive, shall be distributed for investigation among
the four States of the upper division “on a basis which is as nearly
equal as practicable.” '

% Act of June 29, 1948 (Pubiic Law 841, 80th Cong., 2d sess.).

10 Act of June 1, 1948 (Public I aw 570, 80th Congz., 2d sess.).

1t The terms of the Boulder Canyon Project Adjustment Act, and of the con-
tracts made under it, were actually negotiated to some extent simultaneously.
The United States was represented, under the general direction of Secretary
Harold L. Ickes and Commissioner of Reclamation John C. Page, by Nathan R.
Margold, solicitor, Fred Kirgis and Bernard Kammerman, assistant solicitors,
and Kennard Cheadle, Clifford E. Fix, chief counsel, Bureau of Reclamation.
Leland Olds, Joel D. Wolfsohn, W F Durand, and Benjamin Cohen participated.
The power coutractors were reprecented by L F. Seattergood, S. B. Robinson,
James H. Howard, Roy V. Reppy, Alfred Metritt Smith, Alan Bible, and others;
the ‘“Committee of Sixteen’’ by Cliford H. Stone, Alma Davis, Douald Scott,
R. J. Tipton, Grover Giles, and others.



Chapter IX

HOOVER DAM POWER CONTRACTS MADE UNDER
THE BOULDER CANYON PROJECT ADJUSTMENT
ACT

A. Regulations of May 20, 1941 (Appendix 901)

On July 27, 1940, Secretary Ickes designated Mr. R. V. L. Wright
as his special representative to hold hearings in preparation for the
promulgation of regulations and the determination of charges. Mr.
Leland Olds, Chairman of the Federal Power Commission, and Dr.
W. F. Durand, of Stanford University, were designated to act as
advisers.

Hearings were held under that authorization from August 12, 1940,
to December 6 of that year. Mr. Wright submitted his recommenda-
tions on February 19, 1941, and they were approved and regulations
promulgated on May 20, 1941.

Below are summarized the more important features of these regula-
tions:

Operation and maintenance.—The United States reserved operation
and maintenance of the dam and appurtenant works, but provided
for operation of the generating machinery and equipment by the city
of Los Angeles and the Southern California Edison Co. under an
agency contract (art. 2).

Firm and secondary cnergy.—Firm energy was defined as 4,330,-
000,000 kilowatt-hours (being the 4,240,000,000 kilowatt-hours defined
by the regulations of April 25, 1930, plus 90,000,000 additional made
availeble by an increase in the height of the dam, and allocated to the
city of Los Angeles by the supplemental regulations of November 16,
1931). The same annual diminution (8,760,000 kilowatt-hours per
year) was stipulated in the new regulations as in the old. Secondary
energy was defined to be all electrical energy available in any year
of operation in excess of the amount of firm energy; but for the pur-
pose of computing energy rates, it was assumed that 4C,00C,000,000
kilowatt-hours of secondary energy would be available in the 50-year
period ending May 31, 1987 (art. 3).

Allocation of enerqy.—Energy was allocated in the same proportions
as under the regulations of November 16, 1931, but by virtue of the
increase of the base from 4,240,000,000 to 4,330,000,000 kilowatt-
hours (art. 4) the percentages were necessarily restated to afford to

92
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each allottee the same number of kilowatt-hours. Substantially the
same provisions relating to allocations to the States, disposition of
unused energy, etc., were provided for as under the original regula-
tions, the schedules relating to the States’ withdrawal and relinquish-
ment of energy being restated somewhat. During the 10-year period
intervening since promulgation of the regulations of 1931, the City
of Los Angeles had acquired the properties of the Los Angeles Gas &
Electric Corp. and its revised allocation reflected that change.

The table (p. 94) shows the commitments and entitlements of
the various allottees. ‘

Components of charges.—The 1941 regulations, likke those under the
original Project Act, separated the charges into two components:
(a) An energy charge which was primarily related to the investment
in the dam, and (b) a generating charge primarily related to the
investment in the power plant machinery (art. V).

Basis of energy rates.—The basis of energy rates stated by article VI
of the regulations conforms to the elements of section 1 of the Adjust-
ment Act, spelled out in somewhat more detail with respect to annuities
for replacements, etc., and with the necessary provisions to exclude
from this calculation the annuities relating to the generating ma-
ctinery (art. VI).

Uniformity of energy rates.—Article VII stipulated that the rates for
firm energy should be uniform for all allottees and the rates for
secondary energy uniform for all users of that class of energy (art.
VID).

Relationship between rates for firm and secondary energy.—These
regulations carried forward a stipulation originating in the City of Los
Angeles ‘““third-circuit contract” dated July 6, 1938, establishing a
permanent ratio between the rates for firm energy and secondary
energy (art. VIII).

Firm energy rate.—Subject to minor revision and adjustment as
provided for below, a rate for firm energy 1.163 mills per kilowatt-hour
was established for the period June 1, 1937, to May 31, 1987 (art. IX).

Secondary energy rate.—Subject to similar provisions for a readjust-
ment, a rate for secondary energy of 0.34 mill per kilowatt-hour was
established for the period of June 1, 1937, to May 31, 1987, and it was
provided that energy taken by any allottee in excess of its obligation
for firm energy should be charged for at the secondary rate (art. X).

Credits for allottees not taking their full firm energy obligations.—
Article XTI provided that if any allottee should take less than its obli-
gation but another allottee should take more, the excess revenues paid
by the latter should be credited at the secondary energy rate against
the obligation of the former.

Credits to adjust payments occasioned by energy rate reduction.—
Provision was made for retroactive adjustment to June 1, 1937, to
place the modified rates in effect for the amortization period (art. XII).



Tasre 2.—Allocation of Hoover Dam energy under regulations of May 20, 1941

Alloitee

Firm onergy (4,330,000,000 kilowatt-hours per vear, diminishing 2,760,000 kilowatt-hours per year)

Minimum which United
States must supply (per-
centage)

Allottee’s obligation if energy is avail-
able (percentage)

Maximum which allottee may de-
mand under various conditions (per-
centage)

Arizona. . ... .
Nevada.. ...

NMetropolitan Water District.

Los Angeles. ... .0 L.

Pasadena .
Glendale. . ..
Barbank. ... . .. ... ...
Southern California Edison Co., Ttd_

Californin Eleetric Power Co. (for-
mcerly Nevadis-California Electrie
Corp.. previonsly Southern Sierras

Power (o).

Total e e e

1 The district also has first enll on firm energy allotted to but unused by the city of Los Angeles and Lthe companies, but stch energy is all under firm contract to the allotices

naned.

17.6259
17.6259

(To each State fo

use in the State

only.)

(For pumnping Col-
orado River water
into and in its aq-
ueduct.)

17.5554

None

None
(Each State has the option
to take and relinquish encrgy
on specified notice.)

35,2507 . o eiool.

minimum, plus
percent of unused State allo-
cation 36.2518 percent.)

(Its own minimum, plus 40
pereent of unused State allo-
cation, 35.2518 percent.)

(To each State its own allo-
cation plus 3.9169 percent not
taken by the other State
!)rlor to Apr. 26, 1950; the
otal for both States not to
exceed 35.2518 percent.)

05035 ..
(Its own minimum, plus first
call on unuscd energy allot-
ted to States.)

360430 _ . ______._______
(Its own minimum, plus 55
percent of unused State allo-
cation, 35.2518 pereent.)

(Its own mioimum, plus 40
percent of unused State allo-
cation, 35.2518 percent).

Sccondary energy
(prrecutage)

None.
None.

First call on all sccondary
energy.

55 pereent, subject Lo dis-
trict’s first eall.

None.

None.

None.

40 perecent, subject to dis-
trict’s first call.

& percent, subject to dis

trict’s first call.

K813 . . 26430 ... 2.6439. ...
(Its own minimum, plus § (Its own minimum, plus 5
percent of unused State allo- percent of unused State allo-
cation, 35.2518 percent.) cation, 35.2518 percent.)

10000, .. . .. M0.00. . el e et

100.00.

ll,
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Payments to States and transfers to Colorado River development fund.—
Mechanics were established for the transfers to Arizona, Nevada, and
the development fund of the amounts provided for in the Adjustment
Act (art. XIID). _

Adjustment of energy rates.—Provision was made for three types of
adjustments: (1) sonie on a periodic 5-year basis, primarily to reflect
differences between the estimated qnantities of firm and secondarv
energy on which the rates were calculated, and the quantities actually
available; (2) annual adjustments to reflect variations between esti-
mated costs of operation, maintenance, and replacements and actual
costs as well as to reflect additional investments not taken into account
in previous estimates; (3) an adjustment at the end of the amortiza-
tion period June 1. 1987. to accomplish the result that the revenues
during that period should be “sufficient but not more than sufficient’’
to provide the amounts required by the regulations (art. XI1V).

With respect to the first category, the assumption was made that
during the 50-year amortization period a total of 205,769,000,000
kilowatt-hours of firm energy would be available, and provision was
made for adjustment if the firm energy actually available should be
short as much as 30 percent in any 1-year or 25 percent in any 5-vear
period, or 3 percent short of the total assumed for the 50-year period.
Details were spelled out with respect to these calculations.

In like manner it was assumed that during the 50-year period a total
of 40,000,000,000 kilowatt-hours of secondary energy would be
utilized, and provision was made for adjustment in the event the
quantity actually used should vary from that figure.

With respect to the second category of the adjustments, i. e.. those
made on an annual basis, provision was made for hearings on the
Secretary’s annual estimates.

As to the investment prior to June 1, 1937, a fixed amortization
period of 50 years, ending May 31, 1987, was stipulated; as to invest-
ments subsequent to June 1, 1937, a 50-year pericd commencing
June 1 following the year of operation in which the funds were ad-
vanced; and in the event of a deficiency in revenues for firm enevev
occasioned by act of God, major catastrophe, etc., it was provided
that such deficiency should not be reflected in anv adjustment of the
energy charge, but only in the amount to he amortized within the
period ending May 31, 1987 (art. XV),

It will be noted that all of the foregoing relates to energy charges.
and not to generating charges, which are treated separately in arti-
cle XVIL.

Division of generating machinery and equipment.—These rezulations
(art. XVI) continued the policy established by those of 1930, in secre-
gating the main generating facilities, transforming and switching
facilities, etc., into groups to be operated separately by the Depart-
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ment of Water and Power of the City of Los Angeles, and the Southern
California Edison Co. Whereas the original regulations of 1930 had
been written in advance of construction of the power plant, those of
1941 were promulgated after the equipment was largely installed, and
hence designated in detail the elements to be included in the various
groups. The assignment of facilities, and responsibility for amortizing
investments or various sections thereof, were spelled out in subsequent
articles.

Adjustment of generating charges.—The operating agents are re-
quired to furnish as of May 1 each year their estimates of the costs of
operation and mainterance for the coming year of operation.
Monthly bills for generating charges are rendered by the United States
to the various allottees, based on those estimates (art. XIX).

Under these regulations, the Secretary has entered into the con-
tracts summarized in the following pages.

B. Agency Contract (Appendix 902)

The agency contract of May 29, 1941, between the United States,
the Department of Water and Power of the City of Los Angeles, and
the Southern California Edison Co., Ltd., effectuates those portions
of the regulations which provide for substitution of an agency con-
tract for the outstanding lease between the same parties. In general,
it terminates the lease (art. 14), designates the city and the Edison
Co. severally as operating agents, the first with respect to the equip-
ment serving the public agencies and the latter with respect to equip-
ment serving the privately owned utilities (art. 15); fixes a term end-
ing May 31, 1987, for the agency contract (art. 15 (d)); specifies the
properties to be operated by each agent (art. 16); specifies the duties,
powers, and rights of each operating agent (art. 17); specifies the
powers and duties of the power-plant director to be appointed by the
Secretary (art. 18); and provides for metering and keeping of records,
etc. (art. 19). The foregoing provisions paraliel, more or less, com-
parable provisions in the preexisting lease.

Article 20 contains a new provision relating to integration of
operations, its general effect being to recognize the statutory direc-
tions of the Project Act with respect to operation of the reservoir
but, subject thereto, to grant to each operating agent the assurance
that—
the operation of Boulder power plant shall be reasomablv integrated with the
operation of other projects oir the Colorado River owned and operated by the
United States at which power is or may be developed, and with the operations
by the operating agents of their respective svstems, including their other sources
of electrical energy.

An integrating committee is provided for, representing the operating
agents and the Secretary, to set up annually a program for integra-

W
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tion of operations of the Boulder Canyon plant, other plants on the
river, and the plants of the respective agents. Arbitration is pro-
vided for in the event of disputes over integration of -operations
(art. 20 (b) (ii), (iv)).

Other provisions of the contract preserve the Secretary’s right of
inspection and access (art. 21), require the operating agents to gen-
erate energy in accordance with the energy contracts which the Secre-
tary reserves the right to enter into with each of the allottees (art. 22)
and provide for compensation to the operating agents for their costs,
ete. (art. 23).

Article 24, captioned ‘“Remedies for breach of contract,” effec-
tuates the interesting provisions of section 9 of the Adjustment Act.
The act therein provided, in effect, that in consideration of the termi-
nation of the lease the Secretary was authorized to agree (a) that
the lessees be named as operating agents, (b) that such agency contract
should not be revocable or terminable except by consent or in accord-
ance with provisions for default specified in the contract, (¢) that
suits or proceedings to restrain the termination of any such agency
contract or for other gppropriate equitable remedies might be main-
tained against the Secretary. Jurisdiction was conferred upon the
District Court .ot the District of Columbia. The Secretary was
authorized to act for the United States in arbitration proceedings.
Article 24 of the contract, coupled with article 27, spells out procedure.

The remaining articles of the contract comprise clauses which have
become more or less standard in Hoover Dam contracts.

Annexed to the agency contract are exhibit A (specifications of
properties of the United States to be operated, maintained, and
replaced by the City of Los Angel2s) and exhibit B (specifications of
properties of the United States to be operated, maintained, and
replaced by the Southern California Edison Co., Ltd.). This contract
also carries as exhibit 2 the full text of the general regulations dated
May 20, 1941, printed herein as appendix 901.

C. The Energy Contracts

Nine energy contracts have been entered into with the allottees of
energy named in the general regulations of May 20, 1941. These
collectively dispose of all firm and secondary energy to be generated
at Hoover Dam during the period June 1, 1937, to May 31, 1987.
Each contract has annexed to it, as exhibits:

(1) The agency contract (printed herein as appendix 902), to-
gether with exhibits A and B of that contract.

(2) The general regulations of May 20, 1941 (printed herein
as appendix 901).
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The contracts are tabulated below:

TABLE 3.—Hoover Dam energy contracts in force 1948

| ! |
| ! hPrinted
i erein as
Allottee Symbol | Date appendix
i { No.
States: i '
L T - VR I1r-1338 | May 29,1941 903
.Y 4 00 S IR : 11r-1455 Nov. 23,1945 ! 904
Public agencies: . : B . !
Metropolitan Water Distriet. .. .o cmoiaiaaa. ! I1r-1336 « May 29,1041 i w08
Pasadena. . o IIr-1337 ... do.oo..._ 906
Burbank.. N IIr-1339 ... do........ 907
Glendale.. i 11r-1340 |..... [+ 1/ T 908
Los Angeles. oo ceeccccaiaaacanns N 11r-1334 |..... [ U SO, 909
Companies: | |
Southern California Edison Co. .. .ccemeeemancanaiicaaaio. | 11r-1335 :..... do........ 910
California Electric Power Co.._..___ 222 222110100000 i Tir-1341 ; ..... dol 171 911
1]

Provisions of the energy contracts.—In general, the energy contracts,
which are uniform in character, subject all operations to the regula-
tions and to the terms of the agency contract (art. 8); provide for the
delivery of energy to the contractor in accordance with the allocation
stated in the regulations (art. 9); obligate the United States to deliver
water for the generation of energy allocated (art. 10); provide for
measurement of energy (art. 11); provide for the payment of energy
rates and generating charges stipulated in the regulations (art. 12);
provide for billing and payment (art. 13); stipulate minimum annual
payments, representing the quantity of allocated energy multiplied
by the rate in effect at the time (art. 14); make the contract contin-
gent on the final effectiveness of the Adjustment Act which, in turn,
required the execution of contracts representing 90 percent of the
firm energy before the act should be fully effective (art. 15); stipulate a
period ending May 31, 1987, as the duration of the contract (art. 16);
stipulate that no energy shall be delivered without payment (art.
17); provide for termination in the event of default (art. 18); preserve
the Secretary’s rights of access to the contractors’ books and records
(art. 19); grant the use of public and reserved lands to the United
States for transmission lines (art. 20); reserve to each allottee the
right to the benefit of any modification, extension, or waiver granted
any other allottee (art. 21); provide for arbitration of certain disputes
and disagreements (art. 22); and contain the other standard clauses
of the type which have appeared in all the Boulder Canvon power
contracts re priorities of claims (art. 23), title (art. 24), waiver (art.
25), transfer of interests in contracts (art. 26), notices (art. 27), con-
tingency on appropriations (art. 28), Member of Congress clause
(art. 29).

The 1941 contracts, it will be observed, follow closely the provisions
of those made under the regulations of 1930.
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Nevada and Arizona, by entering into the contracts referred to
above, did not commit themselves to take specific quantities of energy,
but merely formalized the options accorded them by the regulations,
under which they may take and relinquish energy on specified notice
from time to time. Each State has exercised its option as to specified
blocks on various occasions, but as this is written no energy has as
vet been actually taken by Arizona thereunder.

D. Proclamation of Effectiveness of the Act (Appendix
802)

On May 29, 1941, Secretary of the Interior Harold L. Ickes issued
the finding required by section 10 of the Adjustment Act that pro-
vision had been made for the termination of the lease and for the
operation thereof by agents, as authorized in section 9 of the act; that
the allottees obligated under contracts in force on the date of the
Adjustment Act to pay for at least 90 percent of the firm energy had
entered into contracts under the new act; and announcing the
Adjustment Act to be in full force and effect.

E. Wartime Contracts

The interesting wartime contracts under which Hoover Dam con-
tributed spectacularly to the prosecution of the war are necessarily
omitted because of their transitory character and the space required.
One group of these agreements, relating to the furnishing of power
for Basic Magnesium plant at Henderson, Nev., had a permanent
cffect on the contract structure, because it involved the installation
of an additional generating unit, N-7, and the disposition of unused
Metropolitan Water District energy, leading into a group of contracts
made in 1945 and 1947, also relating to unused district energy, and
involving this unit. These latter are referred to below.

F. 1945 Resale and Related Contracts; 1947 Amend-
ments

Demand for energy in southern California having continued at a
high level, notwithstanding the termination of the war, the Metro-
politan Water District, the Department of Water and Power of the
City of Los Angeles, the Southern California Edison Co., the Cali-
fornia Electric Power Co., and the Defense Plant Corporation entered
into the “19435 resale contract’”’ (appendix 912), and the California
entities entered into a collateral contract, relating to generating
equipment.

Under these agreements as amended in 1947 by the four-party 1947

- Parker-unit contract (appendix 1206), the net result is to dispose of
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all unused District firm energy for the balance of the amortization
period ending May 31, 1987. Such unused power is taken by the
City, 35 percent; Southern California Edison Co., 40 percent; and
California Electric Power Co., 5 percent, subject to the gradually
increasing load requirements of the District. Provision is made for
the possibility that the District’s use may exceed the rate of growth
assumed, in which event the District is charged with the cost of sub-
stitute energy, under a stated formula.

The collateral agreement, May 31, 1945, provides for the coopera-
tive use of generating equipment so that, in general, the capacity
of the generating equipment assigned to the District under the general
regulations (appendix 901), the agency contract (appendix 902), and
the District’s energy contract (appendix 905), but not from time to
time required for the District’s service, may be used for the benefit
of certain other purchasers of cnergy. An agreement between the
District and the Edison Co., Meay 31, 1945, provides for use of trans-
mission facilities resulting from these rearrangements.

By the four-party 1947 Parker-unit contract (appendix 1206) the
District undertook to exercise its right to have the use of units 3 and 4
at Parker power plant transferred to its service immediately after
December 13, 1952, which it had the right but not the obligation to
do under its basic Parker Dam contracts with the United States
(appendixes 1201, 1203, 1204), and thereafter to use Parker energy
for the service of the aqueduct, in preference to using energy from
Hoover Dam. This results in making more energy awvailable to the
purchasers of District unused energy at Hoover Dam, and has the
same financial effect on the District as though its share of Parker
energy had been sold at the rate for firm energy at Hoover Dam.

At this point, having traced the development of the Hoover Dam
power contracts from their beginning in 1930 to date, we revert to
the activities under the project act dealing with water contracts, which
also took form first in 1930.
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Chapter X
THE HOOVYER DAM WATER CONTRACTS

A. Statutory Background

The provisions of the Boulder Canyon Project Act controlling the
water contracts have been summarized in chapter IV (E). In brief,
section 5 authorized the Secretary of the Interior to enter into con-
tracts for the storage and delivery of water, and forbade anyone to
use the stored water except by such a contract. Section 4 (a) author-
ized a compact among Arizona, California, and Nevada. Section 8
(b) subjected the Secretary’s contracts to the terms of any compact
among these States if approved by Congress before January 1, 1929,
otherwise the compact, if made later, to be subject to the Secretary’s
prior contracts. Sections 8 (a), 13 (b), and 13 (c) subjected the
TUnited States and all its contractors to the Colorado River Compact.
Section 6 directed that the dam and reservoir be used for various
purposes, including satisfaction of present perfected rights in pur-
suance of article VIII of the compact. That article, in turn, it will
be recalled from chapter II (C), directed that whenever storage
capacity of 5,000,000 acre-feet should be provided, claims of rights
by appropriators or users in the lower basin against appropriators
or users in the upper basin should attach to waters stored, not in
conflict with article III.

The period which was granted by section 8 (b) of the act to the
States of the lower basin, to negotiate a compact which should control
the water contracts authorized by section 5, expired January 1, 1929.
The 6-month period allowed by section 4 (a) for consummation of a
seven-State compact expired June 25, 1929, on proclamation of Presi-
dent Hoover on that date (appendix 503).

B. Negotiations Among the States

Not only were the States of the lower division unable to reach an
agreement by January 1, 1929, the date contemplated in section 8 (b)
of the Project Act, but the subsequent efforts made while the De-
partment withheld negotiation of the power and water contracts were
likewise fruitless. Interstate conferences were held in February,
March, April, May and June, 1929, without results. On June 25,
1929, President Hoover proclaimed the Project Act in effect and the
compact operative as a six-State agreement. On November 13, 1929,
at the close of the hearings on power applications, the Secretary

101
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announced that no action would be taken until the three lower-basin
States had again attempted a compact; meetings were accordingly
held again in January and February 1930, but without result.! For
that matter, no agreement has been reached to this date.

C. The Water Contracts: In General

(1) Necessity for early conclusion of water contracts.—The studies of
the Reclamation Bureau on the disposition of Boulder Canyon energy
were based on the assumption that a substantial block of the firm
power, perhaps as high as 50 percent, would necessarily be allocated
to the Metropolitan Water District of Southern California for pump-
ing into and in its aqueduct.? As negotiation of the power contracts.
initiated finally in February 1930, proceeded, it became apparent that
the District could not enter into a firm contract for energy over a 50-
yvear period, limited to pumping of water in its aqueduct, unless it
held a water contract. Similarly, it became apparent that if the
Secretary was to carry out the mandate of the Project Act for the
construction of the All-American Canal, involving assumption by the
Imperial Irrigation District of a very large repayment obligation,
such a contract would involve questions of water storage and delivery
under section 5, as well as repayment under section 1 and section 4 (h)
of the act.

Accordingly, it became necessary to proceed with water contracts
with those agencies which were required by the Project Act to assume
the repayment obligation for the project, without further delay, or
else indefinitely postpone the project. It was contemplated that
storage and delivery contracts would be entered into, governing the
deliveries in Arizona and Nevada, as well as California. but inasmuch
as the Metropolitan Water District and the Imperial Irrigation
District, two entities whose commitments were essential to meet the
revenuc requirements with respect both to Hoover Dam and the All-
American Canal, were located in California, the solution of the Cali-
fornia water-contract problem necessarily preceded the submission
of the first estimates for construction appropriations.

(2) Available data as to water supply.—In the absence of a determina-
tion of water rights in the lower basin by interstate agreement or
Supreme Court adjudication, either of which might take several years
(and neither of which, in fact, has been accomplished to this date),
the contracts proposed for these conflicting States were drawn in the
light of the then-existing knowledge of the water supply, and the
relative contentions of the States at that time.

1 See eh. VI (B).

? See memorandum of Commissioner Mead, January 10, 1930 (appeudix 37,
first edition); tentative 2llocation of October 21, 1929 (appendix 33, first edition’.
The water contracts were negotiated under the direction of Secretary Wilbur and
Commissioner Mead, by Northeutt Ely, R. J. Coffex, and E. B.Debler.



WATER CONTRACTS . 103

As to water supply, the studies upon which the repayment capa-
bilities of Hoover Dam were calculated were those contained in
“Hydrology of Boulder Canyon -Reservoir,” by E. B. Debler (1929).3
These showed the following estimates:

Develoy t above Boulder Canvon

Coo1928 . 1988 | 1988

Trrigated area 2, 040, 000 t 3, 368, 000

Capacity of irrigation reservoirs 2,933, 6O
Capaeity of power reserveirs. .. + 8,100, 000
‘I'ransmountain diversions. _ . . 000 621, 000
Surface arca of irrigation reservoirs. -- } 0. 600 : { 86, 400
Surface area Of POWer reSerVOilS .o oo ceeccececmcmccaacannn - 2, C00 g 132, 000
JMean depletion for irrigation consumptive use, transmountain di- | ;

versions and reservoir 19sses. ... ....o_o.ooo... acre-feet annually .., 2,780.000 i 3,481,000 | 6. 595.000
Mezn annual inflow to Boulder Canyon........cooo.o.... acre-feet..; 13,730,000 . 15,009,000 ;: 11.895, 000

i i l

Debler, “Hydrology of Boulder Canyon Reservoir,’’ appendix 29 to “The Hoover Dam Contracts.”” first
edition p. 477,

(3) Assumptions as to demand.—

(e¢) TrE MEXICAN BURDEN. With respect to the anticipated Mexi-
can burden, the United States section of the International Water
Commission, of which Commissioner of Reclamation Elwood Mead
was chairman, had notified the Mexican section of the Commission
(August 30, 1929) that the United States:

* * » proposed, as an equitahle division of the waters of the Colorado, to
deliver to Mexico the greatest amount which had been delivered to irrigators in
that country from the stream in any one vear. That vear was 1928, during which
time Mexican irrigators received 750,000 acre-feet of water. The certainty of
delivery of this water by the United States was conditioned on the construction
by the United States of Boulder Dam within its territory, until which time the
existing unregulated flow of the river inust continue. *

This was followed by the formal report of the Commission, March 22,
1930, stating that:

* * * the Commission decided to adjourn without date and to report the
situation to their respective governments for such further action as the proper
authorities might regard advisable to bring the questions to an authoritative
determination.’

So far as this Government was concerned, it was not prepared at
that time to concede more water to Mexico than Commissioner Mead
bhad offered.®

(b)) CONFLICTING CLAIMS OF ARIZONA AND CALIFORNIA. The status
of the controversy between Arizona and California at that time,

3 See appendix 29 to rhe first edition.

+ Report of the 3merican section of the International Water Comumission,
TUhnited States and Mexico (H. Doc. 359, 71st Cong., 2d sess., 1930), p. 3.

8 1d., p. 29.

8 See letter of former President Hoover to Senator Hawkes of New Jersey (S.

Doe. 32, 79th Cong., 1st sess.), printed in ch. XIV ¢ K.



104 THE HOOVER DAM

reflected in the interstate conferences of January-February 1930, was
reported by the Federal mediator, Hon. William J. Donovan, to
Secretary Wilbur, February 14, 1930,7 as follows:

Then there was submitted the following proposal:

1. Gila and all Arizona tributaries out, except return flow.
2. From the main stream water following divisions to be made:

3-A:

A, California . - - o oo e e 4, 400, 000
B. Arizona. o oo e 2, 800, 000
C. Nevada . - oo e 300. 000
3-B: 1,000,000 - - - - e cmmmm—m—— e tas 50-50

Fifty-fifty main stream surplus.

Fifry-fifty Mexican burden—main stream.

Any shortage in main stream without preference or priority.

Reduction from Santa Fe and Washington, 200,000.

Arizona urged the adoption of this suggestion. It was pointed out that it
followed the theory of compromise indicated in the Swing-Johnsou bill, that all
discussions brought us back to such a compromise, and that its embodiment in
the bill was the result of many weeks of discussion by the congressional repre-
sentatives of the States concerned.

* In order to reduce this proposal to figures a table was prepared and submitted
to Arizona and California. This table was based on the assumption of engineers
that 10,500,000 acre-feet of water would pass through Boulder Canvon Dam per
annum. If that assumption were correct, then, it was said that there would he
below the dam 9,400,000 acre-feet of water for diversion by all other interests
except the Metropolitan Water District, which it was estimated would need
1,100,000 acre-feet at the dam.

The following schedule of diversions for the 10,500,000 acre-feet was suggested:

| : i
A | 3B | surplus | Toral
Californi. eeemeeeceeeeie e I 4.400.000 | s00.000 | 1,000.000 | 5,000,000
AN20na.. ..o i 2.%00.000 | 500,000 ; 1,000,000 | 4.300.000
Nevada. . oooeemooeoo §300.000 foeooiooo I i 300,000

i 7,500,000 | 1,000,000 | 2,000,000 | 10,500,000

Assumed Mexican burden of 800,000 acre-feet divided 50-50 between Arizona and California.

On this set-up, this would leave diversions out of physical water present in the
main stream, as follows:

Acre-feet
California . . . e e e em e eee——m e 5, 500, 000
ATIZONa - o o e e e e mm—mmmm——————————— 3, 900, 000
Nevada . o oo e e e e 300, 000
M EXiCO . o o e e mcmemc e mmm——————- 800, 000

10, 500, 000

7 See report of Col. William J. Donovan to Secretary of the Interior Ray Lyman
Wilbur, February 14, 1930, Congressional Record, June 26, 1930, pp. 12203,
12204. ’

]
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Cahfomms counterproposal, as reported by Colonel Donovan,
was:

On Saturday, February 8, at California’s suggestion, a conference was heid
between the States of Arizona and California. At this confereace, California
submitted the following proposal: :

“California, anxious to make one more effort to bring about an agreement,
makes the foilowing proposal for the division of the waters of the lower Colorado
River system:

“To Nevada, 300,000 acre-feet of water.

*“Utah and New Mexico to have all water necessary for use on areas of those
States lying within the lower basin.

“Arizona to have all waters of the Gila system and her other tributaries,
excepting such water as reaches the main stream, also her present uses from the
main stream, within the State. . -

“California to have water now diverted in California for agricultural and
domestic use in California.

*‘Balance of water in maia stream to be divided one-halif to Arizona and one-half
to Califoraia.

““Mexican obligations to be met one-half by Arizona and one-half by California
from main-stream water.

““All other points to be left to determination of the becretary of the Interior,
under the act.”

Each State objected to the other’s proposul. ®

(¢) QUANTITIES APPARENTLY AVAILABLE FOR CONTRACT. The
contracts authorized by Secretary Wilbur’s regulations of 1930-31,
as hereinafter summarized, are within the foregoing limits,!® aggre-
gating 5,362,000 acre-feet for California and 2,800,000 acre-feet
for Arizona, subject in each case to availability thereof under the
Colorado River Compact and the Boulder Canyon Project Act.

$ Congressional Record, Juune 26, 1930, p. 12205.

9 Id., pp. 12204-12206. Commissioner Ward of Arizona was quoted by Colonel
Donovan (id., p. 12205) as translating California’s proposal: “With 8,500,000
acre-feet available, the diviiion would be as follows: California, 5,400,000;
Arizona, 2,800,000; Nevada, 300,000,” assuming present diversions in California
to be 2,850,000 acre-feet, and in Arizona 250,000 acre-feet.

10 The California contracts were before the United States Supreme Court in
Arizona v. California et al. (298 U. S. 538), appendix 1304 herein. In that case,
the Court, adopting, for the purpose of the decision, figures used by Arizona in her
bill of complaint (art. XVIII, “California’s Maximum Legal Rights,” p. 25-27),
said (p. 363—-364):

““The compact was duly ratified by the six defendant States, and the limitation
upon the use of the water by California was duly enacted into law by the Cali-
fornia Legislature by act of March 4, 1929, supra. By its provisions the use of
the water by California is restricted to 5,484,500 acre-feet annually.

“The Secretary of the Interior, acting under authority of sec. 5 of the Boulder
Canyon Project Act, has entered into contracts with California corporations for the
storage in the Boulder Dam Reservoir and the delivery, for use in California, of
5,362,000 acre-feet of water annually.”

Arizona asked that the project act be ignored and that an equitable apportion-
ment be made by the Court. The Court refused to take jurisdiction in the absence
of the United States as a necessary party.

77831—48——9
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As stated in the first edition (p. 42):

* * * jnasmuch as an entirely new factor, i. e., the building of Hoover
Dam and providing of 30,000,000 acre-feet of storage, has intervened after thc
execution of the Colorado River Compact, there is every reasonable assurance
that water adequate to supply all of Arizona’s and California’s needs can be
supplied under these contracts, leaving to the future the settlement of a question
which in practice will probably never arise: The technical classification of the
water discharges under various provisions of the compact.

The effect of subsequent changes in available data is referred to
in chapters X (G), and XIII (E), infra.

In the following pages appear a summary of the California, Arizona.
and Nevada water contracts. The All-American Canal contracts
are separately discussed in chapter XI. ~

D. The California Storage Contracts

(1) Conflict among California applicants.—The department was
faced by a serious internal conflict among California claimants to
waters of the Colorado River. Plans had been definitely made, or
were under consideration, for irrigating lands in California from the
Colorado River, aggregating nearly 1,500,000 acres, and involviog
an estimated annual use of Colorado River water of over 6,000,000
acre-feet.! In general, these fell into two groups, the agricultural
interests on the one hand, and the Metropolitan or Coastal Plain
_areas on the other.

(2) Agreement of February 21, 1930 (appendiz 1001).—-On February
21, 1930, an agreement was entered into between representatives of
the Metropolitan group on the one hand, and the agricultural group on
the other.? Following the pattern of the Colorado River compact,
this agreement made no attempt to allocate priorities internally

within each group, but made the following general division:
Acre-feet per

Class A water: . annum
Agricultural groups._ - oo mmeea- 3, 850, 000
Metropolitan distriet o eccooaooooo 550, 000

Total . e e e cm—m——mem 4, 400, 000

Next 550,000 acre-feet per annum, available for California use: .

Metropolitan distriet. .- - i eeecoaao 550, 000
All water in river available for California use in excess of above
4,950,000 acre-feet per annum: Agricultural group._____________. All

The agreement recited:

We recognize that California has been so limited as to make infeasible otherwise
feasible projects including several hundred thousand acres of land.

11 See figures cited by Senator Hiram Johnson, Congressional Record, Decem-
ber 7, 1928 (70th Cong., 2d sess.), p. 236 et seq. Cf. *“The Colorado River,”
H. Doec. 419, 80th Cong. (interim report of the Secretary of the Interior, 1947),
table CII, p. 172.

2 Appendix 1001.

o



WATER CONTRACTS 107

(3) Regulations of April 23, 1930 (appendiz 1004) and contract with
Metropolitan Water District of April 24, 1930 (appendiz 1007).—On
April 23, 1930, the Secretary promulgated regulations in very general
form (appendix 1004). On April 24, 1930, in advance of execution
of the power contracts (appendix 602), an agreement was signed with
the Metropolitan Water District (appendix 1007), providing for the
storage and delivery of water up to 1,050,000 acre-feet annually.
This was somewhat less than the quantity of 1,100.000 acre-feet
recognized by the internal agreement of February 21, 1930 (appendix
1001), a margin being left for certain areas which at that time had
not joined the Metropolitan Water District. The Metropolitan
Water District contract was subsequently amended (appendix 1008)
to accord with a further agreement among California claimants, as
indicated in chronological order below.

(4) Necessity for further allocation.—Negotiations between the
Interior Department and Imperial Irrigation District respecting the
All-American Canal contract meanwhile proceeded. During these
negotiations the necessity for a more definite internal allocation of
the water claimed by California became manifest, since the “‘agricul-
tural”’ allocation included, en bloc, the Imperial Irrigation District, the
Coachella Valley County Water District, and the Palo Verde Irriga-
tion District. Some dispute had also arisen between the Metropolitan
Water District and the agricultural group as to the relative priorities
of the water allocated to each group within the so-called class A block.

(5) Request by the Secretary for recommendations by the State (ap-
pendiz 1002).—On November 5, 1930, Secretary Wilbur wrote the
Imperial Irrigation District and all other California agencies who
might contract with the United States, requesting that they ask the
cooperation of the State in effecting an allocation which they could
join in recommending to the Secretary of the Interior. From No-
vember 5, 1930, until August 18, 1931, conferences were held in Cali-
fornia under the chairmanship of Mr. Edward Hyatt, State engineer.

(6) Seven-party water agreement of August 18, 1931 (appendia
1003).—On August 18, 1931, the seven principal California claimants
to waters of the Colorado River executed an agreement, which was
approved by the State Division of Water Resources and submitted as a
recommendation to the Department of the Interior for inclusion in
all California water contracts.

This agreement provides that—

The waters of the Colorado River available for use within the State of Cali
fornia under the Colorado River compact and the Boulder Canvon Project Aect

shall be apportioned in amounts and with priorities stipulated.

i
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The following table summarizes briefly the system of priorities set
up in this agreement:

TaBLE 4.—California water priorities

ol Annual
Prllggt) Agency and description iq‘ammiityt
n acre-fee
1 | Palo Verde irrigation district—104,500 acres in and ad)oming ensting district...... |
2 | Yuma project (California division)—not exceeding 25,000 acres................... !
3 | (a) Imperial irrigation district and lands in Imperial and Coachella Valleys to be i 3, 850, 000

served by All-American Canal ... .. eccccccaes i
(b) Palo Verde irrigation district—16,000 acres of adjoining mesa..........i.......
4 \Ietropohtan Water District, city of Los Angeles, and/or others on Coastal

5 | (e S nter District G5 of Las Anveies: wadlor ot on Gonstai” 550, 000
550. 000
) City andlor county SN Dieg0. oo oo ccemecceeaa- 112,000
6 | (@) Imperial irrigation district and
served by All-American Canal 300, COO
(b) Palo Verde irrigation district—16,000 acres of adjoining mes8. ....ceeeeeceee.-
Total. ——- 5, 362, 000

A seventh priority with respect to all remaining water available for
use in California was apportioned for agricultural use in the Colorado
River Basin in California as shown on map No. 23,000 of the Depart-
ment of the Interior, Bureau of Reclamation.

(7) Recommendation by the State.—The agreement of August 18,
1931 (appendix 1003), was approved by the State Division of Water
Resources and submitted to the Secretary of the Interior with the
recommendation of the State engineer that this system of priorities
be incorporated as a uniform clause in all California water contracts.
Article 2 of the agreement had requested the Division of Water Re-
sources to amend applications on file with that office under the laws of
California, and to proceed with the processing of such applications in
accordance therewith.

(8) General regulations of September 28, 1931 (appendiz 1005).—
The Secretary of the Interior placed the seven-party agreement of
August 18, 1931 (appendix 1003) in effect by general regulations
dated September 28, 1931. However, in all of these agreements, the
water-delivery article was preceded by substantially uniform language,
as follows:

The United States shall, from storage available in the reservoir created by
Hoover Dam, deliver to the District each vear at a point in the Colorado River
immediately above [specifving the point of diversion] so much water as may be
necessary to provide the District a total quantity, including all of the waters
diverted for use by [or in some instances “for use within’’] the District from the
Colorado River, in the amounts, and with priorities in accordance with the
recommendation of the Chief of the Division of Water Resources of the State of
California, as follows (subject to availability thereof for use in California under
the Colorado River Compact and the Boulder Canyon Project Act) * * *

This “subject to availability’”’ clause is carried forward in sub-
stantially the same form in all of the California water contracts,

Yl



WATER CONTRACTS 109

referred to below, the Nevada contracts (appendixes 1018-1019), and
the Arizona contract (appendix 1016).

(9) Summary of Calrfornia water contracts.—Water contracts of the
California agencies conforming to the seven-party agreement of August
18, 1931 (appendix 1003), and under the general regulations of
September 28, 1931 (appendix 1005), approving that agreement were
executed as follows:

(1) METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA,
September 28, 1931 (appendix 1008): This was supplemented October
4, 1946 (appendix 1012), by an agreement between the United States
and the Metropolitan Water District, providing for the consolidation
of the Metropolitan and San Diego water allocations, in consequence
of the decision to include the San Diego area in the Metropolitan
Water District, and by an agreement of March 14, 1947 (appendix
1014), on the same subject between the Metropolitan Water District
and the City of San Diego.

(2) IMPERIAL IRRIGATION DISTRICT (the All-American Canal con-
tract), December 1, 1932 (appendix 1106): This was supplemented by
an agreement February 14, 1934 (appendix 1107), between the Imperial
Irrigation District and the Coachella Valley County Water District.

(3) PALO VERDE IRRIGATION DISTRICT, February 7, 1933 (appendix
1006).

(4) THE CITY OF SAN DIEGO, February 15, 1933 (appendix 1009):
This was supplemented by an agreement October 2, 1934 (appendix
1111), between the United States and San Diego, contemplating the
delivery of water t6 San Diego via the All-American Canal. This
plan was superseded by the decision to construct an aqueduct from
San Diego to connect with the Metropolitan Water District aqueduct,
under Navy auspices. (See contracts dated October 17, 1945 (ap-
pendix 1010), September 23, 1946 (appendix 1011), October 4, 1946
(appendix 1012), October 29, 1946 (appendix 1013) and March 14,
1947 (appendix 1014).)

(5) AGREEMENT OF COMPROMISE between the Imperial and Coa-
chella districts, dated February 14, 1934 (appendix 1107).

(6) COACHELLA VALLEY COUNTY WATER DISTRICT (an All-American
Canal contract), October 15, 1934 (appendix 1108), supplemented
by an agreement dated December 22, 1947 (appendix 1110), re dis-
tribution works.

Items 2, 4, 5, and 6, relating to the All-American Canal, are dis-
cussed in more detail in chapter XI.

No contract has been entered into between the United States and
the Yuma project in California, relating to priority No. 2 under the
seven-party agreement. Nor has any contract been entered into
between the United States and the City of Los Angeles, referred to in
priorities 4 and 35, inasmuch as the contract between the United
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States and the Metropolitan Water District of Southern California
(appendix 1008) comprehends the rights recognized jointly (but not
cumulatively) in the District and the City by the terms of the seven-
party agreement.

E. The Arizona Water Contract

(1) Offer by Secretary Wilbur.—In early 1932 Secretary Wilbur
submitted to Arizona, through members of the congressional delega-
tion, a proposal for a water-delivery contract with that State. These
informal discussions having produced no result, the offer was pro-
mulgated in the form of general regulations, February 7, 1933
(appendix 1015). ,

The following explanation is reprinted from the first edition (pp.
41-42):

It has been the Secretary’s policy to establish a firm and equitable bhasis for
future use of water not only in California but also in Arizona, despite the absence
of an agreement or adjudication.

The Department has undertaken in four particulars to preserve for Arizona an
opportunity to use the waters which Hoover Dam will make available. The task
has been complicated by the confusion left over from the days in which Arizona
was bitterly opposed to the entire project.

First, 18 percent of Hoover Dam’s firm energy was reserved for use in Arizona.
This amounts to the equivalent of about 117,000 continuous horsepower.

Second, the Parker Dam contract with the Metropolitan Water District reserves
one-half of the power privilege, amounting to about 40,000 horsepower, for use in
Arizona, without contribution by that State or the United States to the capital
cost of the dam. - Freed of capital investment in the dam, this power will rank
among the cheapest power projects in the United States. In addition, the Metro-
politan Water District has been required to undertake to transmit Arizona’s
Hoover Dam power at cost from Hoover Dam to Parker Dam to the extent that
excess capacity of the district is available.

Third, in the All-American Canal contract the privilege has been reserved to
the United States of using that dam as a pumping basin or diversion heading for
irrigation of Arizona lands. The Hoover and Parker power will make feasible the
irrigation of the first units of Arizona’s proposed Gila project by pumping from
Imperial Dam, as well as permit the reclamation of the Colorado River Indian
Reservation near Parker.

Fourth, the Department has promulgated regulations designed to assure a water
supply to Arizona. These regulations are included as an appendix in this volume.
They outline the form of a Hoover Dam water-delivery contract which the United
States will enter into with Arizona upon certain conditions. Briefly, the contract
calls for the delivery of 2,800,000 acre-feet annually, in return for which Arizona
undertakes to make no interference with the diversions by other Government
contractors. This quantity of water is adequate for all of the Arizona projects
below Hoover Dam, and is without prejudice to the power of the parties to contract
in the future for delivery of additional water required. As in the case of the Cali-
fornia water contracts, the undertaking relates simply to acre-feet of water stored
by Hoover Dam, without earmarking the discharges under articles III-A or III-B
of the Colorado River compact, or as surplus water. The proposed contract re-
cites the controversy between the two States over the quantity of water available
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to each under the various provisions of the Project Act, and makes no attempt to
adjust priorities as between the two States. But inasmuch as an entirely new
factor, i. e., the building of Hoover Dam and providing of 30,000,000 acre-feet of
storage, has intervened after the execution of the Colorado River compact. there
is every reasonable assurance that water adequate to supply all of Arizona’s and
California’s needs can be supplied under these contracts, leaving to the future the
settlement of a question which in practice will probably never arise: The technical
classification of the water discharges under various provisions of the compact.
The proposed water contract with Arizona is specifically stated to be without
prejudice to the States of the upper basin, and relates solely to water present in
the lower basin. Arizona is thus offered an assurance of 2,300,000 acre-feet of
main-stream water, and given an opportunity to look to the United States rather
than to an agreement with the other States for a delivery of that quantity of water,
in return for an agreement not to interfere with diversions by her sister States.

Article 10 (c) of the contract authorized by these regulations pro-
vided: :

{e) It is recognized by the parties hereto that differences of opinion may exist
between the State of Arizona and other contractors as to what part of the water
contracted for by each falls within Articte I1I (a) of the Colorado River Compact,
what part within Article III (b) thereof, what part is surplus water under said
compact, what part is unaffected by said compact, and what part is affected by
various provisions of ‘section 4 (a) of the Boulder Canyon Project Act. Accord-
ingly, while the United States undertakes to supply, from the regulated discharge
of Hoover Dam, waters in quantities stated by this contract as well as contracts
heretofore or hereafter made pursuant to regulations of April 23, 1930, amended
September 28, 1931, this contract is without prejudice to relative claims of priori-
ties as between the State of Arizona and other contractors with the United
States, and shall not otherwise impair any contract heretofore authorized by
said regulations.

Immediately following promulgation of these regulations, the Gov-
ernor of Arizona asked that negotiations be resumed. During the
limited period remaining before the change of administration, March 4,
1933, discussions took place in Phoenix between representatives of the
State and representatives of the Secretary without reaching any
conclusion.”

On June 29, 1933, Secretary Ickes wrote Hon. B. B. Moeur, Gov-
ernor of Arizona, withdrawing the regulations.

(2) Negotiations, 1984—44.—From time to time from 1934 to 1939
representatives of the State of Arizona attempted to secure from the
Secretary of the Interior a State-wide contract earmarking a ‘‘fund of
water’’ for later disposition to the projects in Arizona. Hearings
and conferences were held on several occasions, but with no result, in
view of the objections from other States in the basin to various pro-
visions proposed by Arizona.

12 A draft of the proposed contract had been submitted to Arizona by the
Department via Congressman Lewis Douglas of Arizona several months previously.

B Secretary Ickes referred to Governor Moeur’s telegram of February 16, 1933,
stating that the proposed contract was not satisfactory to Arizona.

I
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In 1939 the Arizona Legislature passed an act ! setting out verbatim
Arizona's version of an acceptable compact among Arizona. California,
and Nevada (differing from that proposed in section 4 (a) of the Project
Act, among other respects, by prefixing to the reference to the Gila
River the words, ‘“‘in addition to the water covered’’ by Article III (a)
of the Colorado River Compact and by surplus). This statute also
conditionally ratified the Colorado River Compact, the condition being
the acceptance by California and Nevada of the compact proposed by
Arizona. Neither State accepted, and the Arizona statute expired by
its own limitation.

In 1943 Arizona resumed negotiations with the Department. A
contract was drafted. Objections were filed by California.

(3) Hearings and decision. 1944.—Hearings were held by Secretary
Ickes in February 1944. On February 9, 1944, the Secrctary, after
making amendments designed to meet the California objections, exe-
cuted the contract that appears herein as appendix 1016. On so doing
he issued an explanatgxy memorandum, printed herein as appendix
1017. ’

(4) Terms. of contract of February 9, 1944 (appendiz 1016).—The
water contract of February 9, 1944, between the Secretary and the
State of Arizona provides, in general, for the delivery by the United
States from Hoover Dam storage of certain maximum quantities of
water, subject to availability thereof, under the project act and the
compact (art. 7 (a)), such deliveries to be made to users in Arizona who
may contract with the Secretary for the same (art. 7 (1)). The quan-
tities referred to are 2,800,000 acre-feet, unclassified (art. 7 (a)), plus
one-half of the excess or surplus ““to the extent that such water is
available for use in Arizona under said compact and’ said act’ (art.
7 (b)), minus the equitable share of Nevada (art. 7 (f)), New Mexico
and Utah (art. 7 (g)), in such surplus, minus also the quantity of water
diverted by Arizona above Lake Mead (art. 7 (d)), and reservoir losses
(art. 7 (d)). With reference to the contracts theretofore made by the
Secretary for use in Nevada (ch. X (F), infra) and California (ch. X
(D), supra), the Arizona contract provides—

Article 7 (f):

Arizona recognizes the right of the United States and the State of Nevada to
contract for the delivery from storage in Lake Mead for annual beneficial consump-
tive use within Nevada for agricultural and domestic uses of 300,000 acre-feet of
the water apportioned to the Lower Basin by the Colorado River Compact, and in
addition thereto to make contract for like use of 1/25 (one-twenty-fifth) of any
excess or surplus waters available in the Lower Basin and unapportioned by the
Colorado River Compact, which waters are subject to further equitable apportion-

ment after October 1, 1963 as provided in Article III (f) and Article III (g) of the
Colorado River Compact.

14 Act of March 3, 1939 (Arizona Laws, 1939, ch. 33).

\.../’

7
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Article 7 (h):

Arizona recognizes the right of the United States and a.gehcies of the State of
California to contract for storage and delivery of water from Lake Mead tor
beneficial consumptive use in Californis, provided that the aggregate of all such
deliveries and uses in California from the Colorado River shall not exceed the
limitation of such uses in that State required by the provisions of the Boulder
Canyon Project Act and agreed to by the State of California by an act of its
Legislature (Chapter 16, Statutes of California of 1929) upon which limitation
the State of Arizona expressly relies.

As to the status of the waters to be delivered to Arizona, article
10 provides:

Neither Article 7 nor any other provision of this contract, shall impair the
right of Arizona and other States and the users of water therein to maintain,
prosecute or defend any action respecting, and is without prejudice to, any of
the respective contentions of said States and water users as to (1) the intent,
effect, meaning and interpretation of said compact and said act; (2) what part,
if any, of the water used cr contracted for by any of them falls within Article
IIT (a) of the Colorado River Compact; (3) what part, if any, is within Article
III (b) thereof; (4) what part, if any, is excess or surplus waters unapportioned
by said Compact; and (5) what limitations on use, right of use and relative
priorities exist as to the waters of the Colorado River system; provided, however,
that by these reservaticns there is no intent to disturb the apportionment made
by Atticle III (a) of the Cclorado River Compact between the Upper Basin and
the Lewer Basin,

The contract was to be of no effect unless unconditionally ratified
by act of the Arizona Legislature within 3 years and, further, unless
within the same period the Colorado River Compact should be ur-
conditionally ratified by Arizona (art. 14).

(3) Approval by Arizona Legislature.—The Arizona contract, re-
drafted in accordance with the Secretary’s announcement of February
9, 1944, was executed as of the same date, and approved by act of the
Arizona Legislature of February 24, 1944 (appendix 1016). The
Colorado River Compact was ratified by the Arizona Legislature the
same day (appendix 230).

F. The Nevada Water Contracts

(1) Contract of March 30, 1942 (appendiz 1018).—In preparation
for the furnishing of water for the important plants built during the
war near Las Vegas, Nev., the Secretary of the Interior and the State
of Nevada, through its Colorado River Commission, entered into a
contract on March 30, 1942, for the delivery of not to exceed 100,000
acre-feet per year to the State for consumptive use, but not for the
generation of electric power.

The agreement was subject to the availability of such water for
use in Nevada under the provisions of the compact and the Boulder
Canyon Project Act. The contract stipulated a charge of 50 cents
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per acre-foot, in consequence ¢f the reduction in power output at
Hoover Dam occasioned by this diversion from Lake Mead.

(2) Contract of Jaruary 3, 1944 (appendir 1019).—In a supple-
mental contract dated January 3, 1944, between the same parties, the
agreement of March 30, 1942, was amended by increasing the quan-
tity from 100,000 to 300,000 acre-feet.

G. Effect of Changes in Data

The power and water contracts previously referred to were based,
as stated in chapter X (A), upon studies of the water supply made in
1929, which in turin were based on the best available dats of record
for the period prior thereto, beginning in 1897, and available in more
adequate form from 1922. However, beginning in 1930-31, almost
concurrently with the execution of the California power and water
contracts, and continuing with interruptions to date, a period of
drought has prevailed, as compared with the period of record on
which the projects estimates were based. .C. C. Elder, hydrographic
engineer, Metropolitan Water District of Southern California, states:

Compared with the mean annual inflow of 15,730,000 acre-feet [see Mr. Debler’s
table above, quoted from appendix 29 to the first edition] for the 1897-1929
period, the 1930-47 mean inflow (present depletion) is 12,120,000 acre-feet or 77
percent as great; the 1931-40 mean is 10,790,000 acre-feet or 68 percent; and the
minimum year 1934 had but 4,273,000 acre-feet or 27 percent. From 1930 to
date only 4 yvears out of 18 have been above normal and only 1 had a run-off in
excess of 10 percent above normal.

The legal effect of these changes in estimates of supply, plus the
increase in demand occasioned by the Mexican water treaty of 1945,
which guaranteed Mexico twice the quantity offered in 1930, remains
to be determined. Arizona and California are in sharp disagreement
with respect thereto.!” v

The foregoing chapter cites all of the Hoover Dam water contracts
executed to date, including the All-American Canal contracts, but
postpones detailed discussion of the latter to the next chapter.

18 See the comments by Mr. Hoover in S. Doc. 32 (79th Cong., 1st sess.), quoted
in ch. XIV. See also S. Doc. 39 (79th Cong., 1st sess.), “Water Supply Below
Boulder Dam” (1945), p. 8. The legal assumptions implicit in Mr. Bashore’s
hypothetical tabulation are not necessarily accepted by either Arizona or Cali-
fornia. Cf. pt. 2 (separately printed) of S. Doe. 39, supra.

16 Cf. H. Doc. 359 (71st Cong., 2d sess.), ‘‘Report of the American Section of
the International Water Commission, United States and Mexico” (1930), p. 5.

17 Cf. hearings, House Committee on Irrigation and Reclamation on H. R. 5434
(79th Cong., 2d sess., 1946); hearings of the Senate Committee on Interior and
Insular Affairs on S. 1175 (80th Cong., 1st sess., 1947), hearings of the House
Committee on the Judiciary on H. J. Res. 225 (80th Cong., 2d sess., 1048);
hearings of the Senate Committee on Interior and Insular Affairs on S. J. Res.
145 (80th Cong., 2d sess., 1948). See also “The Cclorade River’ (H. Doc. 419,
80th Cong., 1lst sess., 1947), particularly comments of Arizona (p. 15 et seq.. and
California (p. 19 et seq.). See Ch. XIII (E), infra.

v



Chapter XI
THE ALL-AMERICAN CANAL CONTRACTS

The contracts relating to the All-American Canal, although water-
storage contracts within the contemplation of section 5 of the Project
Act, are also repayment contracts governed by a number of provisions
of the Preject Act not applicable to water-storage contracts in general,

The canal is delineated on a map appearing as part of appendix 1106,
following page A619.

A. Historical Background

(1) Construction of Alamo Canal, 1901; Mexican concession, 1904.—
Although appropriations for irrigation of the Colorado River had been
initiated in 1895,! and water had first been delivered in 1901 via the
Alamo Canal built through Mexico,? a concession from the Mexican
Government was first obtained on May 17, 1904, by execution of a
contract between that Government and Sociedad de Irrigacion y
Terrenos de la Baja California, S. A. (appendix 1101).> This agree;
ment authorized the Sociedad to carry, through the canal which it
had built in Mexican territory and through other canals which it
might build, water to an amount of 284 cubic meters per second from
the waters taken from the Colorado River and territory of the United
States by the California Development Co. The concession author-
ized the Mexican company to carry such water to the lands of the
United States, with the exception that—

From the water mentioned in the foregoing article, enough shall be used to irrigate
the lands susceptible of irrigation in Lower California with the water carried
through the canal or canals, without in any case the amount of water used ex-
ceeding one-half of the volume of water passing through said canals.

t See tabulation of filings in S. Doec. 142 (67th Cong., 2d sess.), p. 74. For the
earlier history of irrigation plans for this area, see id., p. 71; Report of the All-
American Canal Board, 1919 (Government Printing Office, 1920), p. 17 et seq.;
Tout, *“The First Thirty Years” (1931), p. 25 et seq.; chronology in ‘‘Colorado
River and Boulder Canyon Project” (Colorado River Commission of California,
1931), p. 225 et seq.; Bull. No. 21, “Irrigation Districts in California” (California
Department of Public Works, 1929), p. 334; Sykes, “The Colorado Delta”
(1937), p. 108 et seq.

*Tout, *“The Tirst Thirty Years” (1931), p. 48; Freeman, “The Colorado
Rivere,” p. 390.

$ For the full text of this councession, see ‘“Colorado River and the Boulder
Cauyon Project” (Colorado River Commission of California, 1931), p. 319. Cr.
report of the All-American Canal Board (1920), p. 19 et seq.
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(2) Break of 1905.—The near disaster occasioned by the 1905
sweep of the Colorado River into the Alamo Canal, which took place
on Mexican soil, emphasized the dangers of that route.* This was
aggravated by difficulties with Mexican laws which impeded ade-
quate levee and canal maintenance.

(8) Early legislation and reports.—The act of April 28, 1904,
directed the Secretary of the Interior to institute investigations of
the use of the waters of the lower Colorado River for irrigation, with
the view of determining the extent to which its waters might be made
available “through works under the National Irrigation Act and by
private enterprise,”” and as to what legislation, if any, was necessary.
A report was made, but no action followed.

On January 12, 1907, President Theodore Roosevelt, in his message
to the Senate describing the disastrous flood in the Imperial Valley,
outlined a rough plan of development under Federal control.® No
legislation resulted.

On May 9, 1914, Commissioner of Reclamation A. P. Davis ad-
dressed a memorandum to Secretary of Interior Lane, on the im-
portance of a secure water supply for the Imperial Irrigation District,
emphasizing the danger of interruption of the water supply via the
canal which led through Mexico. He said:

It is imperative that in some way arrangements be made to give the United
States jurisdiction over this c_anal through some allocable arrangement with the
Mexican Government. It is believed that the permanent safety of Imperial
Valley depends on such an arrangement.

(4) Temporary weir; injunctions.—The alternate scouring and silting
at the intake of the Imperial Irrigation District’s canal in the United
States created conditions making it impossible during certain portions
of the year to divert enough water to supply the demand, and it
was found necessary to use some device to raise the water level in
the river in order to permit adequate diversions. To accomplish
this, a temporary weir was constructed in 1910, and annually there-
after.” '

« For the history of the 1905 break, see Sykes, “The Colorado Delta” (Carnegie
Institution of Washington, 1937), p. 57 et seq.; id., p. 114 et seq.; S. Doc. 212
(59th Cong., 2d sess.), ‘Imperial Valley or Salton Sink Region” (1907); Klein-
sorge, ‘‘The Boulder Canyon Project” (1941), p. 40 et seq.; Tout, “The First
Thirty Years” (1931), p. 98 et seq.; report of the All-American Canal Board
(1920), p. 26 et seq.; Report of the Senate Committee on Irrigation ana Reclama-
tion on S. 728 (S. Rept. 592, 70th Cong., 1st sess. (1928), pp. 16-20).

5 32 Stat. 591; report was rendered thereunder January 6, 1905; H. Doc. 204
(58th Cong., 3d sess.).

8 Congressional Record, 59th Cong., 2d sess., pp. 1028-1029.

7 “‘Colorado River and Boulder Canyvon Project’’ (Colorado River Commission
of California, 1931), p. 237; Svkes, ‘“The Colorado River”’ (1937), p. 116 (photo-

graph opposite).
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The report of the Senate Committee on Irrigation and Reclamation
(S. Rept. 592, 70th Cong., 1st Sess.) on the Swing-Johnson bill
(S. 728), said (p. 24):

On account of the low-lying banks of silt material, it has been found impossible
to construct and maintain a permanent diversion weir or dam without flooding
the Yuma Valley, now highly productive, under the Yuma reclamation project
of the United States. About 1915 it was found, by reason of changes in river
channel, that water could not be diverted into the Imperial system without some
artificial works in the river. The people of the Yuma Valley obtained an injunc-
tion against the construction of such works.® The necessity of the case was such,
however, that since that time temporary works have been put in the river annually
by the Imperial irrigation district under a contract with the Yuma County Water
Users’ Association ? by the terms of which the Imperial irrigation district assumes
full responsibility for any damages which may result to the Yuma County Water
Users’ Association, or anyone else on the Yuma project, by reason of such con-
struction, and to guarantee payment the district is required to have executed
annually and maintain a surety bond in the amount of $500,000. In addition to
this the district agrees to, with all possible dispatch, change its point of diversion
to the Laguna Dam, and is required to make bimonthly reports to the War
Department as to progress being made.

In connection with the annual construction of the weir, it was
necessary to obtain a permit from the War Department.®

(3) Construction of Rockwood heading.—In 1917, the Imperial Irri-
gation District constructed Rockwood heading, about a mile and a
half above the American border, and a canal 6,000 feet long to connect
Rockwood intake witbh Hanlon heading, at the upper end of the
Alamo Canal.'* The district had also undertaken heavy expenditures
in Mexico in levees, dredging, etc.'?

It was obvious that all these measures were temporary, until such
time as construction of storage works should eliminate the flood dan-
ger, and the construction of an all-American canal should eliminate
the dangers of Mexican control over the water supply. The river had
ceased to maintain a continuous outlet to the sea, and was depositing
silt in one channel, then another, at the rate of nearly 150,000 acre-feet
a year, and building up. its bed in places at a rate of several feet

8 “Colorado River and Boulder Canyon Project,” supra, p. 237.

? For text of such an agreement, see id., p. 243.

10 Id., p. 238.

11 H. Doc. 359 (71st Cong., 2d sess.), pp. 21, 28, 116; Sykes, “The Colorado
Delta” (1937), p. 116 (photograph opposite). .

13 For a description of the levee system, see report of the All-American Canal
Board, p. 30. See also id., p. 14, citing report rendered March 3, 1917, to the
Secretary of the Interior by Messrs. Elwood Mead, D. C. Henny, and Joseph
Jacobs. For later data, and a chronological summary of work done 1892-1927;
see H. Doc. 359 (71st Cong., 2d sess.), p. 121 (19630). See also S. Rept. 592,
70th Cong., pp. 18-20.
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annually. This situation, however, was to continue for neariy
twenty years more, until Hoover Dam began to store water in 1934.%

(6) Laguna Dam contract of October 23, 1918.}—Primarily as a
result of the difficulties summarized above, the Imperial Irrigation
District entered into a contract with the United States on October
23, 1918, under which the survey and early construction of an all-
American canal diverting at Laguna Dam was contemplated. For
the right to use the Laguna Dam, the district undertook to pay
$1,600,000 of its costs, or substantially the whole cost of the main
structure, in 20 installments. This provision of the 1918 contract
is reprinted herein as appendix 1103, the balance of the 1918 con-
tract having been canceled, but this particular article specifically
preserved, by the All-American Canal contract of December 1, 1932
(appendix 1106 herein).

The district agreed to build an all-American canal at as early a
date as possible, and within a reasonable time. This contract was
ratified by the electors of the Imperial Irrigation District January
21, 1919, although the report of the All-American Canal Board
(which had been created in February 1918), infra, had not as yet
been made. Subsequently, Secretary of the Interior Lane deter-
mined that it was not practicable for the district to build a canal
without Federal assistance. Nevertheless, the district was required
to make, and did make, payments until the entire $1,600,000 was
paid.

(7) The All-American Canal Board.—By contract * dated February
16, 1918, between the Secretary of the Interior and Imperial Irriga-
tion District, the All-American Canal Board was appointed, con-
sisting of Dr. Elwood Mead (later Commissioner of Reclamation),
W. W. Schlecht, and C. E. Grunsky. This Board was asked to
submit ‘“specific conclusions and recommendations as to the future
policy.” On July 22, 1919, it submitted a report,’* accompanied

13 For a graphic history of this area, and the losing battle against silt prior to
construction of Hoover Dam, see Svkes, **The Colorado Delta” (Carnegie Insti-
tution of Washington, 1937). He divides his study into the following periods:
(1) The period of relative stability, 1890-1900; (2) the decade of the great diver-
sion, 1900-10; (3) the trend southward to a blind outlet, 1910-20; (4) artificial
deflection to the south-south-east, 1920-30; (5) prospects of stability and a tide-
water outlet, 1930-35. A supplementary study by the same author, ‘‘Delta,
Estuary, and Lower Portion of the Chaanel of the Colorado River 1933 to 1935”
records the initial effects of the closure of Hoover Dam, which was effected Ieb-
ruary 1, 1934.

14 For the full text of this cnntract, see Report of the All-American Canal Board
(1920), p. 67.

B Id., p. 65,
1 Report of the All-American Canal Board {Government Printing Office, 19201,
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by a report of Porter J. Preston, engineer in charge of surveys and
examinations. The Board’s nine recommendations (appendix 101
herein) included construction of an all-American canal and the con-
struction of large storage reservoirs as a part of the comprehensive
development of the Colorado River.

(8) The Kinkaid Act.—Following the introduction of the Kettner
bills authorizing an all-American canal,'” but on which Congress did
not act, the Kinkaid Act (appendix 102), approved May 18, 1920,'®
directed the Secretary of the Interior to make an investigation and
report. ‘

(9) The Fall-Davis report.®—This report (appendix 103), rendered
February 28, 1922, specifically included in its recommendations the
construction of an all-American canal. -

(10) The Weymouth report.—This 1eport (unpublished), represent-
ing 2 years’ additional work under the Kinkaid Act, made under the
direction of Chief Engineer F. E. Weymouth of the Bureau of Reclama-
tion, February 28, 1924, likewise recommended immediate construc-
tion of an all-American canai, as well as a storage dam at Boulder or
Black Canyon.

Legislation authorizing the construction of the canal did not mate-
rialize, however, until enactment of the Boulder Canyon Project Act.
The provisions of this act are summarized in chapter IV, and the pro-
visions thereof bearing directly on the All-American Canal are referred
to briefly below. A

(11) Coachella Valley.—This area, which is served by its own branch
of the All-American Canal, more than 100 miles long, was described
as follows in the Senate committee report on the Swing-Johnson bill
(S. Rept. 592, 70th Cong., p. 24):

§pecial mention should be made of the conditions of the Coachella Valley, lying
at the northern end of Imperial Valley. This valley, like Imperial Valley proper
is below the channel of the river and is subject to the river’s flood menace. It is
not served by the present Imperial system nor can it be served by this system being
above the level of the main canal. It secures its water supply from wells fed by
waters from the mountains lying to the west and north. The drainage area being
small, water levels are constantly going down and people of that section see facing

them, in the very near future, the necessity of letting their highly productive
ranches go back to desert.

17 See ch. I (G).

18 Act of May 18, 1920 (41 Stat. 600).

9 “Problems of Imperial Valley and Vicinity”’ (S. Doc. 142, 67th Cong., 2d
sess., 1922). See also the report preliminary to this: A. P. Davis, “Preliminary
Report on Imperial Valley and Vicinity,” published Jan. 1921 for use of the
House Committee on Irrigation of Arid Lands (66th Cong., 3d sess.).
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B. Provisions of the Boulder Canyon Project Act
Relating to the All-American Canal

Section 1 of the Project Act named as one of the purposes of the
legislation:
* * * oproviding for storage and for the delivery of the stored waters

. thereof for reclamation of public lands and other beneficial uses exclusively
within the United States.

The same section required that the cost of the canal be—

* * * reimbursable, as provided in the reclamation law, and shall not be
paid out of revenues derived from the sale or disposal of water power or electric
energy at the dam * * * or for water for potable purposes outside of the
Imperial and Coachella Valleys: Provided, however, That no charge shall be
made for water or for the use, storage, or delivery of water for 1rr1gst10n or
water for potable purposes in the Imperial or Coachella Valleys—

that is to say, the All-American Canal was not to benefit by Hoover
Dam revenues but was to be paid for by the lands served. Con-
versely, these lands were not to bear any part of the cost of construc-
tion of Hoover Dam for storage purposes, inasmuch as they had
vested rights to the natural ﬂo“ of the river.

Section 5 of the act, a general prov1s1on authorized the Secretury
to contract for the storage of water in the reservoir—

* * * and for the delivery thereof at such points on the river and on said
canal as may be agreed upon.

Section 7 authorized the Secretary, when repayments to the United
States of all money advanced for the canal had been made, to—

* * * transfer the title to the said canal and appurtenant structures,
except the Laguna Dam and the main canal and appurtenant structures down
to and including Syphon Drop, to the districts or other agencies of the United

States having a beneficial interest therein in proportion to their respective capital
investments.

Section 7 also provided that—

* * * The said districts or other agencies shall have the privilege at any
time of utilizing by contract or otherwise such power possibilities as may exist
upon said canal, in proportion to their respective contributions or obligations
toward the capital cost of said canal.

In more detail section 7 stipulated that—

* * * The net proceeds from any pcwer development on said canal shall
be paid into the fund (Colorado River Dam fund) and credited to said districts
or other agencies under said contracts, in proportion to their rights to develop
power, until the districts or other agencies using said canal shall have paid thereby
and under any contract or otherwise an amount of money equivalent to the
operation and maintenance expense and cost of construction thereof.

Section 9 directed the withdrawal from public entry of all public
lands of the United States found by the Secretary to be practicable
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of irrigation, and their subsequent reopening for entry in tracts not
exceeding 160 acres, giving preference to veterans.

C. All-American Canal Contract of Imperial Irrigation
District (Appendix 1106)

(1) Negotiation of the All-American Canal repayment contract was
initiated in 1930. On November 5, 1930, Secretary Wilbur called on
the State (appendix 1002) to recommend an allocation among Cali-
fornia water claimants. (See ch. X (D), supra.) This was effected
through a seven-party agreement approved by the State August 18,
1931 (appendix 1003).?

Following conclusion of the seven-party water agreement, the All-
American Canal contract was drafted, being reduced to final form
October 3, 1931.

On October 22, 1931, a hearing was held, upon objections which
had been filed against execution of the contract. On November 4,
the Secretary signed an opinion (appendix 41, first edition), disposing
of these objections, and approved the contract as to form. '

This contract contemplated the merger of the Imperial and Coa-
chella areas into one district, retaining a borough form of government
for each of the two merged districts.

The contract was approved by the electors of the Imperial Irrigation
District, but the Coachella landowners decided not to petition for
inclusion. Negotiations were resumed in Washington in November
1932, and changes were ultimately approved by the Secretary result-
ing in elimination of the requirement that the Coachella lands be
included as a condition precedent, and substituting an undertaking
by Imperial to include these lands on petition within 30 days after
the contract was confirmed in judicial proceedings. The contract
was executed by the Ilmperial Irrigation District and the Secretary
of the Interior as of December 1, 1932.

(2) Terms.—In general, this contract, the major All-American Canal
agreement, provided that the United States should build Imperial
Dam and the All-American Canal to the Imperial and Coachelia
Valleys, at a total cost not to exceed $38,500,000 (art. 7). Capacities
of various portions of the canal were stipulated (art. 7); these are
tabulated in chapter XI (H), table 5, infra. The district agreed to
repay its portion of this investment (art. 10 (a)), determined in
general by the ratio of capacities provided for various users (art. 21)
in 40 annual installments (art. 12), and to operate and maintain the

0 In Greeson, et al. v. Imperial Irrigation District, 59 F. (2d) 529 (C. C. A. 9,
1932), affirming 55 F. (2d) 321 (D. C. Cal., 1931), an injunction was refused
against consummation by Imperial Irrigation District of the seven-party agree=
ment of California water agencies of August 18, 1931 (appendix 1003 herein).

77831—48——10
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works (art. 8), subject to a proration of such costs on a basis of
capacities (art. 13). The district was granted the right (accorded
by section 7 of the project act) to develop power possibilities on the
canal (art. 14), except that the United States reserved the right to
use for power purposes the water carried in the All-American Canal
to Svphon Drop for the Yuma project (art. 15). The district was
required to pay for an added 2,000 second-feet of capacity from
Imperial Dam to Syphon Drop, to transport this water for the Yuma
project (art. 15), and to continuc to pay (art. 16) a total of $1,600,000
toward the cost of Laguna Dam (substantially the whole cost of that
dam, built in 1909 for the Yuma project), as the district’s 1918 con-
tract with the Government (appendix 1103) had required it to do,
notwithstanding that the district had never, in fact, utilized Laguna
Dam. and was herein obligating itself to pay for a different diversion
structure, Imperial Dam. The United States agreed to deliver water
at Imperial Dam (art. 17) in accordance with the seven-party Cali-
fornia priority agrecment (appendix 1003). The Gavernment reserved
the right to contract with other users prior to transfer of operation
and maintenance, and increase the capacity of the canal. prorating
the financial obligations (art. 21). Title was to remain in the United
States except that, as provided in section 7 of the project act, the
Secretary may transfer title to the works below Syphon Drop to the
beneficiaries after completion of repayment (art. 22). The district
was required to enlarge its boundaries to add about 300,000 acres of
public lands on the East and West Mesas adjoining Imperial Valley
(art. 35). The agreement, of course, was subject to the Colorado
River Compact (art. 29).

(3) Validation.—The contract of December 1, 1932, was approved
in validation proceedings by the Superior Court of Imperial County
on May 24, 1933.2* An appcal was taken to the Supreme Court of
California by the Coachella Valley County Water District. By
stipulation of the parties, the appeal was dismissed by the supreme
court on February 14, 1934, an agreement of compromise having been
entered into between the two districts (appendix 1107, infra).

D. Agreement of Compromise, Imperial and Coachella
Districts, 1934 (Appendix 1107)

By this agreement, dated February 14, 1934, the two districts agreed
that Coachella should execute an independent All-American Canal
contract with the United States instead of merging with Imperial
Irrigation District; that Coachella would dismiss an appeal then pend-

N “In the Motter of the Volidation of a Contract Duated December 1, 1932 (No.
15460), and Molan v. Imperial Irrigetton District (No. 15454), Superior Court,
Imperial County, Calif., opinion dated May 24, 1933 (unreported).

il
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ing from the decree validating Imperial’s All-American Canal contract
(supra); that Imperial should have the prior right to all waters allo-
cated in the third and sixth priorities set out in the recommendation
of the Chief of the Division of Water Resources (appendix 1003), and
Coachella the next right. The relative interests of the two districts
in power operations on the canal were defined.

This agreement opened the way to a separate All-American Canal
contract by the Coachella district, referred to below.

E. All-American Canal Contracts of Coachella Valley
County Water District (Appendix 1108)

On October 15, 1934, the Coachella Valley County Water District
and the Secretary of the Interior entered into an agreement (appendix
1108) constituting a repayment agreement for a portion of the cost
of the All-American Canal chargeable to the lands within the Coachella
Valley County Water District, and providing for the delivery of
water via the All-American Canal and the Coachella branch to that
area.

Subsequently, the Reclamation Bureau undertook the construction
of distribution works for the Coachella project. To facilitate this,
the act of June 26, 1947 * (appendix 1104), authorized such construc-
tion, the Secretary made a finding of feasibility July 24, 1947 (appen-
dix 1109), allocating part of the investment in the Coachella Canal
embankment to flood control, making some $4,500,000 nonreimburs-
able, and the United States and the district entered into a contract
on December 22, 1947 (appendix 1110), for the repayment of the cost
of the distribution works.

F. All-American Canal Contract: City of San Diego
(Appendix 1111)

On February 15, 1933, the Secretary had entered into an agree-
ment with the City of San Diego (appendix 1009), providing for the
storage and delivery of water to that city, and reciting that the
parties proposed to enter into an agreement for the utilization of the
All-American Canal for that purpose.

On October 2, 1934, the same parties entered into a contract
(appendix 1111), obligating San Diego to pay a pro rata proportion
of the investment in the All-American Canal, and entitling the city
to utilize 155 second-feet of capacity to take delivery of the water
(up to 112,000 acre-feet annually), provided for in its agreement
with the Secretary of February 15, 1933 (appendix 1009).

22 Public Law 121 (30th Cong.).

I
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The designs for the canal were accordingly amended to provide
for an increased capacity, to serve San Diego, and the canal as
constructed provides that capacity.

Later, however, as indicated in chapter XII, San Diego elected to
join the Metropolitan Water District and take water via an exten-
sion of that district’s aqueduct, from the junction at San Jacinto to
the City of San Diego reservoir at San Vicente. The city remains
obligated for its proportionate part of the All-American Canal costs,
notwithstanding.

G. Construction of the All-American Canal

Construction of the main All-American Canal commenced August
8, 1934. Imperial Dam was begun in January 1936. The branch
canal to Coachella Valley was started in August 1938. Imperial
Dam and the All-American Canal head works were dedicated by the
Secretary of the Interior October 18, 1938. The main All-American
Canal was dedicated by Commissioner of Reclamation John C. Page
on October 12, 1940. The first official delivery of water through the
All-American Canel to Imperial Irrigation District occnrred October
13, 1940. The entire supply for the Imperial Irrigation District has
been furnished through the All-American Canal since March 1942.
The Coachella branch canal is scheduled for completion in 1950.

Imperial Dam 2 is a concrete structure in the main stream ot the
Colorado, about 18 miles above Yuma. In general, the dam and
appurtenant structures, having an over-all length of 3,485 feet, may
be divided into six divisions: the California abutment, the All-Ameri-
can Canal headworks (which are a part of the canal but built into the
dam structure), the sluiceway, the overflow weir, the Gila headworks
(which are a part of the Gila main canal but built into the dam
structure), the Arizona abutment and dike. The overflow weir
constitutes the central portion, 1,197.5 feet long and rising about 43
feet above the stream bed. The dam provides the diversion point for
the All-American Canal on the California side and the Gila Canal on
the Arizona side. Laguna Dam, about 4 miles downstream, is now in
effect a tailwater control for the upper dam. Imperial Dam created a
reservoir with an initial capacity ot 85,000 acre-feet, but not for storage
purposes, as it began to fill rapidly with silt, as anticipated.

The All-American Canal # headworks at the western end of Im-
perial Dam, 386 feet long, provide a diversion of 15,155 cubic feet per
second. Four desilting basins (three now in operation) are provided

2 For a description of Imperial Dam in more detail, see 29 Reclamation Era 28
(1939).

% For a description of the All-American Canal, see hearings, House Committee
on Appropriations, on the Interior Department appropriation bill for the fiscal
vear 1949, p. 1597 et seq. The route and design were based on a report by H. J.
Gault (1931



THE ALL-AMERICAN CANAL CONTRACTS 125

at the headworks. The canal follows the river for the first 22 miles.
The initial capacity is maintained for 15 miles to Syphon Drop, at
which point 2,000 second-feet, carried for the Yuma project, is de-
livered to the Syphon Drop power plant. This plant, although located
on the California side, is operated by the United States for and as a
part of the Yuma project, Arizona. A portion (approximately 800
cubic feet per second) of this is carried under the river through a
siphon to the Yuma Canal system, and the balance is discharged into
the river through the Syphon Drop power plant.

A capacity of 13,155 cubic feet per second is maintained for the
next 7 miles, to Pilot Knob. At this point, water may be discharged
into the river either through the projected Pilot Knob power plant,
or the Pilot Knob wasteway. In either event, it reaches the river
above the Mexican boundary and above the works controlling the
heading of the Alamo Canal. These works are in the United States.
They comprise Rockwood Gate, which controls the amount diverted
from the river into the headworks of the Alamo, and Hanlon Heading,
which controls the amount.thereof passing from the headworks into
Mexico. These control works are to be operated and maintained by
the International Boundary and Water Commission under .the terms
of the Mexican water treaty (appendix 1405). No part of the water
carried by the All-American Canal can be physically diverted into
Mexico except through structurcs (Rockwood Gate and Hanlon
Heading) controlled by the International Boundary and Water
Commission.

The All-American Canal turns west at Pilot Knob, roughly paral-
leling the border, with a capacity of 10,155 cubic feet per second for
14 miles to drop No. 1. At that point the Coachella branch takes out,
with a capacity of 2,500 second-feet. This branch is 119 miles long,
carrying water to the Coachella Valley. (See ch. XI (E) above.)
Of this 2,500 cubic feet per second, 1,000 is carried for Imperial Irriga-
tion District, for use on the East Mesa, which this branch traverses
for 49 miles. Beyond that point, the capacity, now reduced to 1,500
cubic feet per second, is maintained to the boundary of the Coachella
district, where it gradually tapers off to 425 cubic feet per second.

The main canal from the junction of the Coachella branch (drop
No. 1) continues west 44 miles, gradually reducing in capacity from
7,655 to 2,655 cubic feet per second.

The main All-American Canal is thus 80 miles long, and the Coa-
chella branch 119; water is carried for Coachella a total of 155 miles,
including the common sections.

The Gila Canal (referred to in ch. XII (H)) takes off from the
headworks at the eastern end of Imperial Dam to serve lands of the
Gila project, Arizona.®

% For a description of the Gila project, see hearings, House Committee on

Appropriations, or the Interior Department Appropriation Act for Fiscal Year
1949, p. 1156.

l
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H. Summary of Interests in All-American Canal

In general, the various All-American Canal contracts provide that
costs shall be allocated on the basis of capacities assigned to esch
agency, except that the capacity for the Yuma project is to be pro-
vided without cost to that project or the United States, save for
turn-out structures. The share of the Gila project in the cost of
Imperial Dam and certain portions of the All-American Canal has
not been determined as of the date of publication. The Reclamation
Bureau to date has not published tables setting up either the alloca-
tion of costs nor basis for determining allocations. The assighment
of capacities in various portions of the canal is shown on the following

table:
TABLE 5.—All-American Canal: Assignment of capacities

Capacity in cubic feet per second

Length Coschella
Section of canal s Imperisl | Cityof | ValleY | yuma
Total Irrigation San County oject
. District | Diego Water | PT!
District
Main All-American Canal: . =
Head works and canal to Siphon
Drop. . cccecaeiecccaccacccana- 15 15,185 1), 500 155 1, 500 12,000
Siphon Drop to Pilot Knob_...... 7 13,155 11, 500 155 1,500 {eceeenna-n
Pilot Knob to drop No. 1 (Coa-
chella C: turn-out) . ..ceeeao. 14 10,155 8, 500 155 1,600 {ocoeeen.-.
Drop No.1toend of canal_....... 44 |7, 655-2, 655 |7, 500~2, 500 155 .
Total 80 |... . I PO SN
Branch canal to Coachella:
Head (drop No. 1) to north end of
Imperial Irrigation District. ... 49 (2, 500-1, 500 1,0000 |eceeenn..- 1,800 fcacenen...
North end of Imperial Irrigation
District toend of canal..__..... 70 1 1,500425 oo et 1, 500425 |ceeeeo-...
Total..ocaeeeeeoae.ee 119 I PR S, -

1 Cost of capacity for Yuma project is charged to other contractors. Yuma project pays cost of turn-out
structures only.

NOTE.—Imperial Dam is a part of the All-American Canal and also serves the Gila project in Arizona
(2,400 cubic feet per second).

I. Effect of the Mexican Water Treaty on the All-
American Canal

The ireaty with Mexico, February 3, 1944 (appendix 1405), con-
tained a number of provisions relating specifically to the All-American
Canal. Article 11 (c) of the treaty provides that after Davis Dam
and Reservoir are placed in operation (see appendix 1214, re Davis
Dam) until January 1, 1980, the United States shall deliver 500,000
acre-feet annually, and after January 1, 1980, 375,000 acre-feet
annually, at the international boundary line by means of the All-
American Canal. Article 12 (b) obligates the United States to con-
struct Davis storage dam and reservoir within 5 years from the date
of the entry into force of the treaty (which was November 8, 1945).

il
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Article 12 (c) obligates the United States to construct or acquire
works necessary to convey a part of the waters allotted to Mexico
to the Mexican diversion points on the international land boundary.
Article 14 provides that in consideration for the use of the All-
American Canal for the delivery of water to Mexico as provided in
articles 11 to 15, Mexico shall pay to the United States its proportion
of the cost incurred in the construction of Imperial Dam and the
section of the All-American Canal from Imperial Dam to Pilot Knob,
and a proportionate part of the annual cost of operation and main-
tenance of these facilities. Article 14 (b) provides that in the event
revenues from the sale of hydroelectric power generated at Pilot Knob
become available for the amortization of part or all of the cost of the
facilities named in article 14 (a), the part that Mexico shall pay of the
cost of these facilities'shall be reduced or repaid in the same proportion.
Such revenues shall not become available until the cost of any works
constructed for the generation of power are fully amortized from
revenues derived therefrom. Article 15 provides for the setting up of
. an annual schedule to cover the delivery of water at the boundary line
by means of the All-American Canal, the schedule to be formulated by
the International Boundary and Water Commission, subject-to certain
limitations. By article 15 (d), the United States declared its intention
to cooperate with Mexico in attempting to supply additional quantities
of water under certain circumstances through the All-American
Canal, if such use of the canal and facilities will not be detrimental to
the United States, provided that such deliveries shall not have the
effect of increasing the total schedule of deliveries to Mexico.

These provisions are at variance with the stipulation in section 1
of the Boulder Canyon Project Act ® that the Hoover Dam and All-
American Canal should be constructed—

for storage and for the delivery of the stored waters thereof for reclamation of
public lands and other beneficial uses exclusively within the United States—

and the authorization in that section for construction of—

a main canal and appurtenant structures located entirely within the United States,
connecting * * * with the Imperial and Coachella Valleys in California—
as well as the provisions in section 7 granting to American districts
and agencies the right to develop power and apply the net proceeds
as stipulated in that section. So also with section 7, providing for
the transfer of title of certain parts of the canal to the American dis-
tricts interested.

As of this writing, negotiations between the affected districts and
the United States to accomplish the adjustments made necessary by
the treaty are under way, but have not been consummated. ¥

2 Act of December 21, 1928 (45 Stat. 1057) (appendix 401 herein).
7 Qee further references in ch. XIV, .
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J. Transfer of Operation and Maintenance of the All-
American Canal

On February 28, 1947, the Secretary of the Interior transferred to
the Imperial Irrigation District operation and maintenance of the
main All-American Canal west of engineer station 1098 (Pilot Knob).
As of this writing the operation and maintenance of Imperial Dam,
the portion of the main canal from Imperial Dam to Pilot Knob,
and the Coachella branch, have not been transferred.?

28 See hearings, House Committee on Appropriations, Interior- Department
vppropriation bill for fiscal year 1949, pp. 1597-1614.

Wb



Chapter XII

RELATED PROJECTS

A number of important projects, built or authorized, are related
directly or indirectly to the Boulder Canyon project. The project
itself, as previously outlined, comprises Hoover Dam, Hoover Dam
power plant, and the All-American Canal. The Hoover Dam trans-
mission. lines, although privately financed, are such an integral part
of the project that they are discussed, supra, as a part of the project.

The works more or less directly related to the Boulder Canyon
project, built or authorized to date, in general order from north to
south, are as follows:

A. Davis Dam, 67 miles below Hoover Dam.

B. Parker Dam, 88 miles below Davis Dam.

C. Colorado River aqueduct, diverting from the reservoi.r im-
pounded by Parker Dam.

D. Alamo Dam (on the Bill Williams River), on the margin of
Parker Dam Reservoir.

E. Headgate Rock Dam (Colorado River Indian Reservation), 14
miles below Parker Dam.

F. Colorado River front work (levees and channel control), from
Headgate Rock Dam to the Mexican boundary.

G. Palo Verde weir (Palo Verde Irrigation District), 43 miles
below Headgate Rock Dam.

H. Gila project (Imperial Dam), 90 miles below the Palo Verde

weir and 22 miles above the Mexican boundary.
. Yuma project (Laguna Dam), 5 miles below Imperial Dam.
. Rockwood Gate and Hanlon Heading, 1mmechately above the
upper Mexican boundary.

K. Morelos Dam (in Mexico and Arizona), about 1 mile below
the upper Mexican boundary, in the limitrophe section of
the river.

These, together with the Comprehensive Plan of Development of
the Colorado River, are identified below.

]

A. Davis Dam

(1) Background and name of Davis Dam.—A dam at this site was
proposed by A. P. Davis and J. B. Lippincott in the First Annual
Report of the Reclamation Service (H. Doec. 79, 57th Cong.). Such
a dam, for reregulation of the discharges from Hoover Dam, was con-
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templated in the power studies referred to in chapter VI. The struc-
ture is appropriately named for Arthur Powell Davis, whose name
frequently recurs in this volume in connection with almost every
phase of the Boulder Canvon project, the Colorado River Compact
and the activities of the Reclamation Service, with which he was
identified as engineer and Cominissioner until his retirement in 1924.

(2) Finding of feasibility, April 26, 1941 (appendir 1214).—Davis
Dam was originally authorized by a secretarial finding of feasibility !
under the authority of the Reclamation Project Act of 19392 section 9.
It is under construction in the main stream of the Colorado River, at
Pyramid Canvon, about 67 miles downstream from Hoover Dam and
34 miles west of Kingman, Ariz. It will be an earth and rock fill
structure, having a volume of approximately 3,800,000 cubic yards, a
maximum height of 138 feet above normal stream bed, and a crest
length of 1,600 feet. It will create a storage reservoir with a total
capacity of 1,820,000 acre-feet, of which 1,600,000 acre-feet will be
“live” storage. A power plant, to be located on the Arizona side of
the river, will have an installed capacity of 225,000 kilowatts, fur-
nished by five 45,000 kilovolt-ampere generating units. The esti-
mated output will be in excess of 800,000,000 kilowatt-hours annually.
The transmission system will interconnect Davis, Parker, and Hoover
power plants. :

Construction was initiated in 1942, suspended because of the war,
and resumed April 3, 1946. ‘

(3) Dauvis transmission system.*—With the exception of two 69,000-
volt lines, one to Needles, Calif., and the other to Kingman, Ariz., all
transmission circuits from Davis power plant will operate at 230,000
volts. Davis will be interconnected with both Hoover and Parker
power plants and a line almost 300 miles in length will pass near
Kingman and through Prescott and Mesa, east of Phoenix, to Coolidge
where 115,000-volt extensions will connect with Tucson, Maricopa,
Cochise, and other adjacent power markets in Arizona.

The transmission circuits from Davis power plant are tabulated in
appendix 12135.

(4) Allocation of energy.—On June 23, 1948, Secretary Krug ap-
proved a tentative allocation of energy to be generated at Davis Dam.
This appears herein as appendix 1216.

(5) Mexican treaty provisions.—The Mlexican water treaty of
February 3, 1944 (appendix 1405), obligated the United States (art.
12 (b)) to construct Davis Dam at its own expense within a period of

! H. Doec. 186 (77th Cong., 1st sess.), reprinted herein as appendix 1214.

2 53 Stat. 1187.

3 For a description of Davis Damn and power plant and transmission lines now
under construction, see hearings, House Committee on Appropriations, Interior
Departient appropriation bill, fiscal vear 1949, p. 1188, et seq.
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5 years from the date of entry into force of the treaty (November 8,
1945; see appendix 1406), and thereafter to—

operate and maintain at its expéuse, the Davis storage dam and reservoir, a part
of the capacity of which shall be used to make possible the regulation at the
boundary of the waters to be delivered to Mexico in accordance with the provisions
of Article 15 of this treaty.

Article 27 of the treaty suspended the provisions of articles 10, 11, and
15, covering the allocation and delivery of water to Mexico—

during a period of five years from the date of entry into force of this treaty, or until
Davis Dam and the major Mexican diversion structure on the Colorado River are
placed in operation, should these works be placed in operation prior to the expira-
tion of said period. .

The -Senate reservations of April 18, 1945 (see appendix 1405),
recognized specific authorization in the treaty for expenditures for
eight works, including—

4. The Davis Dam and Reservoir mentioned in subparagraph (d) of article 12
of the treaty.

B. Parker Dam

Because of their close relationship to the Hoover Dam power
contracts, the basic Parker Dam contracts are included in this volume.

(1) Cooperative contract of February 10, 1933 (appendixz 1201).—As
part of its plans for the Colorado River aqueduct, the Metropolitan
Water District considered, iu the alternate, construction of a pumping
plant in the vicinity of Parker, Ariz., or construction of & dam at
that point to elevate and maintain a stable water surface. The United
States had need for a reservoir at that point for reregulation of the
river, and development of power for utilization oun the Colorado
River Indian Reservation, the Gila project in Arizona, and elsewhere
in that State. The district and the United States entered into a
cooperative contract on February 10, 1933 (printed herein as ap-
pendix 1201), under which the United States agreed, with funds pro-
vided by the district, to construct and operate the dam. The United
States was to retain title and retain control over all water passing the
dam. The district was accorded the right to divert water from the
reservoir created by the dam and one-half the power privilege. The
United States retained one-half the power privilege and the right to
divert water from the reservoir for the Colorado River Indian Reser-
vation, and for projects built under the reclamation law. The Gov-
ernment also secured the right, in this contract, to utilize excess
capacity in the district’s transmission system from Hoover Dam to
Parker Dam.

(2) Latigation.—The State of Arizona resisted the construction of
the dam, calling out its militia. In January 1935 the United States
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commenced an original action in the United States Supreme Court to
enjoin the State from interfering. The decision, rendered on April 29,
1933, refused the injunction on the ground that the Secretary of the
Interior did not have adequate statutory authority (United States v.
Arizona, 295 U. S. 174 (1936), appendix 1303).

(3) Legislation.—The difficulty was removed by reauthoriza-
tion of the project and confirmation of the 1933 contract, supra, in
the Rivers and Harbors Act of 1935 (extracts from which are printed
herein as appendix 1202). .

Supplemental legislatjon, respecting compensation to Indians for
rights-of-way, is cited in the margin.*

(4) Construction.—Construction of the dam was resumed after
enactment of the Rivers and Harbors Act of 1935. The contractor
and its engineer in charge. as at Hoover Dam, were Six Companies,
Inc.,and Frank Crowe. The dam is of the variable-radius-arch type,
constructed of concrete, with a crest length of 800 feet, a base width
of 100 fect, a top width of 50 feet, a maximum height above bedrock
of 322 feet, and a volume of about 268,000 cubic vards. Because of
the depth of the bedrock, upon completion three-fourths of the dam
was below the bed of the river. The river level was raised only about
70 to 80 feet; but a reservoir, 28,000 acres in area with a capacity of
720,000 acre-feet, was created. This reservoir extends 45 miles up
the Colorado and 5 miles up the Williams River.

The Parker power plant, as originally constructed, had space for
four generators, with a rated capacity of 25,000 kilowatts each.

(5) Supplemental contracts.—FOREBAY CONTRACT (APPENDIX 1208):
On September 29, 1936, the basic 1933 contract was supplemented by
an agreement providing for the construction by the United States of a
forebay and the power-plant substructure.

POWER-PLANT CONTRACTS (APPENDIX 1204): On April 7, 1939, the
district and the United States entered into a contract providing for the
coustruction of a power plant, and amending the contract of 1933 and

4 Act of July 8, 1940 (54 Stat. 744), in aid of the construction of the Parker Dam
project, granted to the United States all interest of the Indians to tribal and allotted
lands in the Fort Mojave Indian Reservation, Ariz., and the Chemechuevi
Reservation, Calif., designated by the Secretary of the Interior, subject to de-
termination of compensation by the Secretary, with the direction that the amount
so determined should be paid to the Secretary by the Metropolitan Water District
in accordance with the terms of the cooperative contract of February 10, 1933,
for the construction of Parker Dam (appendix 1201). See Solicitor's opinions
(unpublizhed). August 24, 1936, December 15, 1937, re Fort Mojave and Cheme-
huevi Indians, respectively. The act of October 28, 1942 (56 Stat. 1011), granted
to the United States the interests of the Indians in lands acquired for construction,
operation, and maintenance of transmission lines, the amounts found by the
Secretary to be due to the tribes or individual allottees to be paid them from the
funds available for the Parker Dam power project, or used for the acquisition of
other lands.

]
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that of 1936 (supra) in several respects. On July 10, 1942, by supple-
mental agreement, the contract of April 7, 1939, was amended. All
of the operative parts of the 1939 and 1942 agreements appear in the
amended text of the pewer plant contract of 1939 (printed herein as
appendix 1204).

CHANGE OF SAN DIEGO DIVERSION POINT; SUPPLEMENTAL CONTRACT
OF OCTOBER 1, 1946 (APPENDIX 1205): The inclusion of the San Diego
County Water Authority in the district necessitated a change in the
point of diversion of water for San Diego from that specified in the
San Diego All-American Canal contract of October 2, 1934 {appendix
1111), to a point above Parker power plant. (See San Diego con-
tracts of October 4, 1946 (appendix 1012), and March 14, 1947
(appendix 1014).) The effect of such added diversion was to diminish
the power privilege at Parker Dam. The United States insisted that
the district agree to hold the United States harmless against that
reduction. This was done by contract dated October 1, 1946 (ap-
pendix 1205). To enable the district to comply with those require-
ments, a collateral agreement was made between the Edison Co. and
the district for the replacement energy involved (omitted from this
volume). The estimated present worth of the energy required to
make good the depletion of the plant output was added to the
amount payable to the district by the San Diego County Water Au-
thority as a special tax.

FoUR-PARTY 1947 PARKER UNIT CONTRACT (APPENDIX 1206): The
district’s 1945 resale contraet previously referred to (appendix 912)
provided an absorption period with respect to the district’s unused
energy. By an agreement, dated May 20, 1947 (appendix 1206),
the district agreed with the purchasers of its unused Hoover Dam
energy to exercise its right to have units 3 and 4 of Parker power
plant transferred to its service immediately after December 13,
1952, and thereafter to use Parker energy in preference to energy
from Hoover Dam. This operation will have the effect of making
more energy available for the purchasers of district unused energy
at Hoover Dam. In consideration thereof the purchasers under
the 1945 resale contract agreed to eliminate the advantage accruing
to them by virtue of the absorption period stated in the 1945 agree-
ment, so that, in effect, the district thereafter should suffer no loss on
account of unused Hoover Dam energy.

(6) Operations.—Parker Dam power has proved an important
source of energy for the central Arizona area, as well as Imperial
Irrigation District, California. Provision is made in the Hoover
Dam agency contract (appendix 902) and the energy contract with
the Metropolitan Water District (appendix 905) for the integration
of the various Government-owned power plants on the Colorado
River, including Hoover and Parker Dams, and the utilization of the
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district’s transmission line between Hoover Dam and Parker Dam.
in part.

7. Parker transmission system.—\Whereas the bulk of Hoover power
is at present transmitted to the western areas of southern California.
most. of the power from Parker and Davis power plants is being
utilized in the States of Arizona and Nevada. Froin Parker power
plant 161,000-volt transmission circuits serve the Central Arizona
Light & Power Co. and the Salt River Valley Water Users Association
in the Phoenix area, with a 115,000-volt extension from.Phoenix to
Tucson. Another line of similar voltage extends to Gila and Yuma
for customers in that vicinity and thence into the Imperial Irrigation
District of Southern California. In addition to these 161,000-volt
circuits, a short 230,000-volt line connects the Parker plant with the
Metropolitan Water District’s system at Gene substation and a
69,000-volt line carries Parker power to the Bagdad Copper Co. in
Arizona.

C. Colorado River Aqueduct

(1) Historical background.—The Colorado River aqueduct is one of
the major water projects of the lower Colorado River Basin, dependent
on Lake Mead for storage and Hoover Dam for power for pumping.
It was constructed from 1933 to 1940 and has been operated since 1941
by the Metropolitan Water District of Southern California. This is
an overlapping district composed of 16 member cities and water
distriets, organized in 1927, distributing wholesale municipal water
supplies to 27 incorporated cities and their suburbs in Los Angeles.
Orange, and San Diego Counties of southern California. The dis-
trict has a present population of 3,500,000, grown from 2,350,000
since 1940 and from less than 150,000 in 1900. The project was
financed by general obligation honds which were held temporarily
during the depression years by the Federal RFC, but were long ago
resold to the investing public at a considerable profit to the United
States.

(2) Gorernment contracts.—As outlined in chapters VI and X, on
April 24, 1930, the Metropolitan Water District of Southern California
entered into a contract with the United States (appendix 1007) for
the storage and delivery of 1,050,000 acre-feet annually and, on April
26, 1930, entered into a contract with the United States (tabulated in
appendix 602; printed in full as appendix 3 to the first edition) for
Hoover Dam power to pump water into and in its aqueduct. The
water contract was amended on September 28, 1931 (appendix 1008),
and the power contract on May 29, 1941 (appendix 905). The dis-
trict’s cooperative contract with the United States for the construction
of Parker Dam, February 10, 1933 (appendix 1201), has been referred
to, supra.
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(3) Federal rights-of-way.—The district, before deciding on the
Parker route, investigated several alternative routes for its aqueduct.
The route having been determined, Federal legislation was sought and
obtained in the act of June 18, 19325 granting a base fee to the public
lands involved.

(4) Construction of main aqueduct.—Downstream 150 miles from
Hoover Dam at the intake pumping plant, the aqueduct diverts from
the right bank of the Colorado River, there widened into Lake Havasu
by Parker Dam 2 miles further south. Four other successive pumping
plants lift the water a total of 1,617 feet to a maximum elevation of
1,807 feet at Shaver Summit, near Desert Center. The main aqueduct
terminates at Lake Mathews (107,000 acre-feet present capacity), 242
miles from the Colorado River. It includes 92 miles of 16-foot diam-
eter tunnels, 64 miles of open canal, 83 miles of grade conduit and
pressure pipes (inverted siphons), 1.2 miles of pump delivery line
(steel), and 4 small regulating reservoirs and sumps. Beyond Lake
Mathews, 16 miles of additional tunnel and large pressure pipes up to
12 feet 8 inches in diameter diverge to reach thie various member cities,
with a total present system length, including branch aqueduct lines,
of 500 miles. :

The main aqueduct is constructed to full capacity to carry the dis-
trict’s contractual water right of 1,212,060 acre-feet annually, or an
average of 1,675 second feet, except for the postponed second barrel
of several long inverted siphons. The pumping plants include at
present but three of the ultimate nine pumps of 200 second feet rated
unit capacity, with new units to be added gradually as required. The
aqueduct was constructed for 10 percent less than its original estimated
cost and bond issue of $220,000,000. Extensions and betterments to
date have increased this original cost to a present total of $205,-
000,000.°

(5) San Diego aqueduct.—On February 15, 1933, the City of San
Diego executed a Hoover Dam water-storage contract (appendix
1009). Prior to that time the formation of a county-wide water dis-
trict had been under preparation and, on February 9, 1933, in trans-
mitting the above contract to the City of San Diego, Secretary Wilbur
took note of those proposals, pointing out that the contract sub-
mitted—
protects the outlying towns of San Diego County by providing for allocation
between them and the City ac the City and County may agree, or as the Stete may
allocate. If they later choose to form a metropolitan water district, that district

may either contract with the City, or enter into a new coutract with the United
States in substitution for the City, upon the State’s recommendation.

5 Act of June 18, 1932 (40 Stat. 324, ch. 270).
¢ For a review of this project, see History and First Annual Report, The Metro-
politan Water Distriot of Southern California (1939).
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On October 2, 1934, the city of San Diego contracted with the
United States for 155 second feet of capacity in the All-American
Canal (appendix 1111). ‘

On June 9, 1944, the San Diego County Water Authority, com-
prising San Diego and four other cities, three irrigation districts, and
one public utility district, was organized under the County Water
Authority Act,” for the primary purpose of importing Colorado River
water into San Diego County.

However, because of the critical situation in San Diego’s water

supply during the war, President Roosevelt, on October 3, 1944,
appointed an interdepartmental committee to recommend methods
for constructing and financing the needed facilities for increasing the
water supply. This committee reported to the President on October
21, 1944, recommending the immediate construction at Federal ex-
pense of an aqueduct connecting with the Colorado River aqueduct
of the Metropolitan Water District near San Jacinto, and extending
therefrom to the San Vicente Reservoir of the San Diego city water
system.®

By Executive Order dated November 29, 1944, the United States
Bureau of Reclamation was directed to prepare plans and’specifica-
tions for such an aqueduct. An agreement was entered into between
the Navy Department and the City of San Diego, October 17, 1945

(appendix 1010), supplemented September 23, 1946 (appendix 1011), -

and October 29, 1946 (appendix 1013), under which the Navy agreed
to build the structure, on plans and specifications prepared by the
Reclamation Bureau, and the city agreed to repay $15,000,000 of its
cost in annual installments. Actual construction began on Novem-
ber 15, 1945, and the aqueduct was completed to a capacity of 75
feet per second on November 26, 1947.° This capacity will deliver
approximately one-half of the 112,000 acre-feet of water covered by
San Diego’s basic contract of February 15, 1933 (appendix 1009).

On January 27, 1947, the Comptroller General rendered an opinion *
questioning the authority of the Navy to enter into the agreement
with the city. The difficulty was solved by the act of April 15, 1948
(appendix 1208), which ratified the agreement.

D. Alamo Dam

The Flood Control Act of 1944 ' authorized construction by the
War Department of a flood-control dam on the Bill Williams River,

7 California Statutes, 1943, ch. 545, p. 2090.

8 First Annual Report of the San Diego County Water Authority (1946), p. 32.

9 Press release, U. S. Department of the Interior, December 9, 1947.

10 See review of this controversy in H. Rept. No. 1548 (80th Cong., 2d sess.),
report of House Committee on Public Works on S. 1306 (80th Cong.).

11 58 Stat. 887, sec. 10.
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which empties into Parker Dam Reservoir (Lake Havasu). The
dam, as plonned, will be located about 5 miles above the mouth of the
Bill Williams River, or slightly above the margin of Lake Havasu,
and will be 271 feet high and 545 feet long. It will create a reservoir
with an area of atout 13,000 acres.!?

E. Headgate Rock Dam (Appendix 1202)

Headgate Rock Dam on the Colorado River serves the Colorado
River Indian Reservation, which was established by an act of Congress
approved March 4, 1865.1* The boundaries of the reservation were
changed from time to time after its original establishment, by Execu-
tive orders. The irrigable area within the reservation is currently
estimated at about 100,000 acres.

- Headgate Rock Dam was authorized by the Rivers and Harbors
Act of 1935 (appendix 1202). Construction was initiated by con-
tract entered into June 15, 1938, and was completed in August 1941,
at a total cost of $4,867,521. Construction of main canals is under
way. '

The dam is essentially a diversion dam, described as—

a nonoverflowing, impervious core type, earth-fill, rip-rap faced, dam with an
overflow type spillway having a hollow ogee weir ending in a circular bucket
section as an energy dissipator for river flow.!4

F. Colorado River Front Work

The construction of Laguna Dam for the Yuma project, and
subsequently of other dams on the river, effected changes in the
deposition of silt, and extensive levee and dredging operations have
been required.

By the act of March 3, 1925, an appropriation of not to exceed
$35,000 annually was authorized—
as the share of the Government of the United States of the cost of operating and
maintaining said Colorado River front work and levee system—
and $650,000 was authorized to be appropriated to the reclamation
fund for the benefit of the Yuma project for previous cost of operation
and maintenance of the front work and levee system.

12 For references to floods and silt originating in the Bill Williams River, see
Sykes, “The Colorado Delta’ (1937), p. 97 et seq.

13 Act of March 4, 1865 (13 Stat. 5359). Among other stetutes relating to the
Colorado River Indian Reservation are the act of April 21, 1904 (33 Stat. 189),
authorizing diversion of water from the Colorado River; act of May 25, 1918
(40 Stat. 568), appropriating funds for “continuing the purpose of securing an
appropriation of water’’; and various appropriation acts for Headgate Rock Dam.

4 Communication from Office of Indian Affairs, February 12, 1948.

15 43 Stat. 1198S.

77831—48—11
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The act of July 1, 1940, increased this authorization to $100,000
annually and enlarged the authorization to include—
the cost of other necessary protective works and syvstems aiong the Coiorado
River between said Yuma project and Boulder Dam.

The act of June 28, 19467 (appendix 1209), substantially enlarged
this authorization to include (a) operation and maintenance of the
front work and levee system in Arizona, Nevada, and California;
(b) construction of protection and drainage works along the river:
(c) controlling the river, and modifying, straightening, and rectifying
its channel; (d) conducting investigations. A series of provisos
stipulated that the expenditure of money for these purposes should
not be deemed a recognition of any obligation or liability on the part
of the United States; local communities might be required to furnish
rights-of-way; etc. -The Secretary was granted the same authority
with respect to acquisition and disposition of land, utilization there of,
construction-supply contracts, performance of necessary acts, and the
making of regulations, etc., which he has under the reclamation laws.

Work has been undertaken under this authorization in the Needles
area, where the river bed aggraded 2bout 11 feet between 1902 and
1935, and an additional 6 feet from 1935 to 1940, causing serious flood
danger to the city of Needles, Calif.

Some rectification has been undertaken in the Palo Verde area, and
repairs on Laguna Dam and levees have been made. A dredging pro-
gram is currently under way, by force account.'

G. Palo Verde Diversion Works

The intake to the Palo Verde irrigation canal, about 43 miles below
Headgate Rock Dam, which had been constructed at the expense of
the Palo Verde Irrigation District, gradually became inoperative as a
result of the degrading of the river after the completion of Parker Dam.

In the First Deficiency Appropriation Act of 1944 * funds were
appropriated for the Colorado River front work and levee system, to
be available— '
for the construction, operation, and maintenance of a temporary weir in the
Colorado River below the heading of the diversion canal for the Palo Verde Irri-
gation District—
with a proviso that construction, operation, and maintenance thereof
should not be deemed a recognition of any obligation or liability on
the part of the United States, and providing that no part ¢f the amount

18 54 Stat. 708.

17 60 Stat. 338.

18 Hearings, House Committee on Appropriations, Interior Department appro-
priation bill for the fiscal year 1949, p. 1617 et seq.

¥ Act of April 1, 1944 (58 Stat. 157).

NG
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appropriated should be expended for construction, operation, and
maintenance of the weir after 6 months from the date of the termina-
tion of the war, as determined by proclamation of the President.

A temporary rock weir was constructed in 1944, restoring gravity
diversion in 1945, and maintenance has been required since that time.*

The act of June 28, 1946 *' (appendix 1209), authorizing annual
appropriations for Colorado River front work and levee systems,
repeated this disclaimer of liability and provided that the act should
not affect the provisions of the Deficiency Act of 1944, referred to
above. _

Some 40 miles downstream, aggradation of the river bed resulted
in the virtual plugging of the Palo Verde Irrigation District’s outlet
drain. A Federal dredging program now under way contemplates
the ultimate excavation of a new channel for the river about 12 miles
in length, through the Cibola Valley in Arizona, which will reduce the
length of the waterway and deposit the suspended silt farther down-
stream, in the lake formed by Imperial Dam.*

The Interior Department Appropriation Act for the fiscal year
1949 ® included funds in the Colorado River front work and levee
system item for maintenance work on the temporary weir,

H. Gila Project

The Gila project, now under construction, adjoining portions of the
Yuma project, will divert water on the Arizona side of Imperial Dam,
(22 miles above the upper Mexican boundary), to irrigate 25,000
acres on the Yuma Mesa, 15,000 acres on the north and south Gila
Valleys, and 75,000 acres in the Wellton-Mohawk division.?

(1) Finding of feasibility, 1937.—The project, with different bound-
aries, was originally authorized by the President June 21, 1937 (ap-
pendix 1211), pursuant to findings made under section 4 of the act of
June 25, 1910,% and subsection 4 (b) of the act of December 5, 1924.28
The statute last cited required findings by the Secretary of the In-
terior, including one ‘“ concerning the water supply.” On that subject,
the Secretary’s finding was:

While an agreement has not been concluded by the States, there is no doubt
that such an agreement when reached will insure a full water supply for at least

2 Hearings, House Committee on Appropriations, Interior Department appro-
priation bill for fiscal year 1949, p. 1618.

1 60 Stat. 338.

22 Hearings, Interior Department appropriation bill, fiscal year 1949, supra;
p. 1618,

23 Public Law 841 (80th Cong., 2d sess.).

2 Hearings of House Committee on Appropriations on Iaterior Department
appropriation bill for fiscal vear 1949, p. 1136, et seq.

% 36 Stat. 835.

* 43 Stat. 702.

I
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the initial division of the project. In all sales of water rights it will be necessary
to prescribe that the water supply of the project-is subject to the Colorado River
Compact, and to the Boulder Canyon Project Act and to the sales of water under
the Compact and said Act and to the treaty which it is anticipated will be made
with Mexico fixing that country’s rights in the flow of the Colorado River.

The finding of feasibility was preceded by a report to the Secretary
of the Interior, February 15, 1936; by the Committee on the Agricul-
tural and Economic Feasibility of the Gila Valley Project, and by a
report by Senior Engineer Porter J. Preston, September 10, 1934.

The area of the proposed project was approximately 150,000 acres,
and the anticipated consumptive use was approximately 600,000 acre-
feet.”” The greatest part of the land would have been located on the
Yuma Mesa.

(2) Authorization: Act of July 30, 1947.—Subsequent experience,
however, demonstrated a duty of water in excess of 11 acre-feet per
acre ® and it was determined to relocate the boundaries to exclude a
part of the Yuma Mesa area, and substitute 75,000 acres in the
Wellton-Mohawk area.

Legislation to that end was introduced in the Seventy-ninth Con-
gress ¥ and extensive hearings were held.® The bill was not reported
out.

By the act of July 30, 1947 3 (appendix 1212), the project was
reauthorized, with limitations reducing the area of the original Gila
project to 40,000 acres (25,000 acres thereof on the Yuma Mesa and
15,000 acres within the north and south Gila Valleys)—
or such number of acres as can be adequately irrigated by the beneficial consump-
tive use of no more than 300,000 acre-feet of water per annum diverted from the
Colorado River, and as thus reduced is hereby reauthorized and redesignated the
Yuma Mesa division, Gila project— _
plus the Wellton-Mohawk division, comprising approximately 75,000
irrigable acres—
or such number of acres as can be adequately irrigated by the beneficial con-

sumptive use of no more than 300,000 acre-feet of water per annum diverted
from the Colorado River—

2 The Interior Department Appropriation Act for the fiscal year 1938 (50 Stat.
564, 592), contained the following:

Gira ProJsect, Arizona, $700,000.00; said Gila Project, including the waters to
be diverted and used therebv and the lands and structures for diversion and
storage thereof, to be subject to the provisions of the Boulder Canvon Project
Act of December 21, 1928, and subject to and controlled by the provisions of the
Colorado River Compact signed at Santa Fe, New Mexico, November 24, 1922.

2 Hearings, House Committee on Irrigation and Reclamation, H. R. 5434 (79th
Cong., 2d sess.), p. 68, et seq.

2% H. R. 5434 (79th Cong.).

3 Hearings, House Committee on Irrigation and Reclamation, on H. R. 5434
(79th Cong., 2d sess.).

3t Public Law 272 (80th Cong.).

1]
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the Wellton-Mohawk unit being substituted for the land eliminated
from the Yuma Mesa division. Qther provisions of the act subjected
the lands and structures for the diversion, transportation, delivery,
and storage of water to the provisions of the Project Act and the
Colorado River compact and stipulated that the acreage limitations—

are for the sole purpose of fixing the maximum acreage of the project and shall not
be construed as interpreting, affecting, or modifying any interstate compact or
contract with the United States for the use of Colorado River water or any
Federal or State statute limiting or defining the right to use Colorado River
water of or in any State.®

The Gila project shares in the cost of Imperial Dam and appurtenant
works. As yet no allocation of costs of those works has been an-
nounced by the Bureau of Reclamation.

I. Yuma Project

The Yuma project comprises 69,000 irrigable acres located in south-
western Arizona and southeastern California. It was initially
authorized by the Secretary of the Interior.® By the act of April 21,
1904,% a diversion was authorized for the irrigation of Indian and other
lands, and under this authorization Laguna Dam was constructed in
1909.* The project area at present is distributed: Reservation
division, California, 14,625 acres; valley division, Arizona, 50,390
acres; Yuma auxiliary or mesa division, Arizona, 4,025 acres. By
contract of October 23, 1918 (appeadix 1103), Imperial Irrigation
District assumed the obligation to pay $1 600,000 of the cost of

Laguna dam.
Water was originally diverted at Laguna Dam and transported on

the California side to Syphon Drop, where it was carried under the

3 The report of the House Committee on Public Lands on this legislation (H.
Rept. 910, July 14, 1947, on H. R. 1597, 80th Cong.) stated:

It is the intent of the committee that nothing in this bill is to be construed as
affecting the rights of the States of Arizona or California as to the use of the amount
of water in the lower Colorado River Basin, that each State is entitled to under the
existing compact, contracts, or law. The committee feels the dispute between
these two States on the lower Colorado River Basin should be determined and
settled by agreement between the two States or by court decision because the
dispute hetween these two States jeopardizes and will delay the possibility of
prompt development of any further projects for the diversion of water from the
main stream of the Colorado River in the lower Colorado River Basin.

Therefore the committee recommends that immediate settlement of this dispute
by compact or arbitration be made, or that the Attorney General of the United
States promptly institute an action in the United States Supreme Court against
the States of the lower basin, and other necessary parties, requiring them to assert
and have determined their clalms and rights to the use of the waters of the Colo-
rado River system available for use in the lower Colorado River Basin.

33 For a summary of Yuma project, see hearings of House Committee on Appro-
priations, Interior Department appropriation bill for fiscal year 1949, p. 1033
et seq.

-34 33 Stat. 189.
3 See Report of the All-American Canal Board (1920), p. 21.
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river to Arizona. The United States installed a power plant at
Svphon Drop in 1926. By the terms of the® All-American Canal
contract (appendix 1106), Imperial Irrigation District agreed (art.
15) to provide and pay for an additional 2,000 second-feet of capacity
in the All-American Canal from Imperial Dam to Syphon Drop, free
of cost to the Yuma project, on the assumption that the construction
of Imperial Dam would prevent further diversions at Laguna for the
Yuma project. The power head of the Syphon Drop power plant was
thereby increased over 30 feet, without charge to Yuma, project.

The United States has entered into a repayment contract with the
Yuma County W ater Users' Association * and individual water-right
applicants on the Reservation and Mesa divisions are responsible for
certain additional sums. _

The Yuma project is operated by the Bureau of Reclamation with
funds advanced annually by the water users, and power revenues.

No Hoover Dam water storage or delivery contract has been
entered into with respect to this specific project.

J. Rockwood Gate and Hanlon Heading

These two structures presently control the diversions into the
Alamo Canal, which originally served the Imperial Valley by a gravity
route through Mexico, but which, since the construction of the All-
American Canal, serves only Mexican lands. Both structures were
built by Imperial Irrigation District, and title and control will pass
to the International Boundary and Water Commission pursuant to
the terms of the Mexican water treaty. (See appendixes 1405, 1410,
1411, 1412)) :

Rockwood Gate, as described in Senate Document 142 (67th Cong.,
2d sess. (1922), p. 75), located about a mile and a half above the upper
Mexican boundary, is a concrete structure on the California side of
the river, with its face parallel to the river bank, comprising 75 gates.
It was built in 1917.

Rockwood Gate controls gravity diversions into the Alamo Canal
headworks pool. Hanlon Heading, a gate structure in the Alamo
Canal just above the boundary, controls the water passing therefrom
into Mexico. This physical situation is described in chapter XI (G).
After the construction of the Morelos Dam (infra), affording a new
diversion into the Alamo Canal on Mexican soil, Rockwood Gate and
Hanlon Heading will be used by the International Boundary and
Water Commission to control and direct the outflow from Pilot Knob
wasteway aud Pilot Knob power plant on the All-American Canal.
By closing Hanlon Heading and opening Rockwood Gate, the Com-

3 House hearings on Interior Department appropriation bill for fiscal year 1949,
supra, p. 1033.

s
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mission may discharge into the river all of the water released from
the All-American Canal at Pilot Knob, and keep all of it out of the
Alamo Canal. By opening Hanlon Heading, the Commission may
admit into the Alamo Canal water taken directly from the river
through Rockwood Gate, or water released from the All-American
Canal into the pool between Rockwood and Hanlon, as the Com-
mission’s discretion or as the treaty provisions may require, all of
these operations being effected on American soil.

K. Mexican (Morelos) Diversion Dam (Appendixes 1408,
1409)

_Article 12 (a) of the Mexican water treaty (appendix 1405) pro-
vides:

(a) Mexico shall construet at its expense, within a period of five yesrs from
the date of the entry into force of this Treaty, a main diversion structure below
the point where the northernmost part of the international land boundary line
intersects the Colorado River. If such diversion structure is located in the
limitrophe section of the river, its location, design, and construction shall be
subjeet to the approval of the Commission. The Commission shall thereafter
maintain and operate the structure at the expense of Mexico. Regardless of
where such diversion structure is located there shall simultaneously be constructed
such levees, interior drainage facilities, and other works, or improvements to
existing works, as in the opinion of the Commission shall be nccessary to protect
lands within the United States against damage from such floods and seepage as
might result from the construction, operation, and maintenance of this diversion
structure. These protective works shall be constructed, operated, and main-
tained at the expense of lMexico by the respective Sections of the Commission,
or under their supervision, each within the territory of its own country.

As the treaty went into force November 8, 1945 (appendix 1406),
the time prescribed for construction expires November 8, 1950.

On May 10, 1948, a joint report and recommendation to the Inter-
national Boundary and Water Commission was submitted by the
principal engineers of the two commissions (annex to appendix 1411).
This report recommended the Algodones site about 1 mile downstream
from the upper international boundary line, in the limitrophe section
of the river. The proposed structure, to be built and operated by the
Commission, was described as about 1,400 feet long, from levee to
levee, with a gated section 702 feet and an overflow section 602 feet
long, the dam to be of the floating type, built of concrete and steel,
protected by concrete aprons, steel-sheet piling and rock riprap up-
stream and down, and with 20 radial gates so designed that they can
be raised to safely pass a flood of 350,000 second-feet. The sill of the
gates is to be at elevation 96.55 feet and the floor of the superstructure
at elevation 138.12 feet. The design capacity for the canal heading
is 8,000 cubic feet per second. The report outlined the character of
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the river-protection work contemplated above the dam. It was
estimated that the dam would cause a rise in the water surface up-
stream from the structure of 3.8 feet with a 350,000 second-foot
flood, the rise extending along the Colorado as far as the mouth of
the Gila, with backwater effects on up to Laguna Dam and up the
Gila for some distance. The protective works required below the
dam were left to further study.

On May 12, 1948, the Commission, in minute No. 189 (appendix
1408), by resolution, approved the recommendations of the principal
engineers. '

On June 10, 1948, the State Department (appendix 1409) approved
minute No. 189, with three ‘‘understandings,” to the effect (1) that
waters arriving in the limitrophe section downstream from the dam
should be included in the quantity of 1,500,000 acre-feet guaranteed
to Mexico under article 10 of the treaty; (2) that the rules to be adopted
by the Commission would have as an objective that no rise in the
river water surface of ordinary flow should result from the operation
of the structure, and that the amounts of water entering the United
States from the Mexican canal system be held at & minimum; and (3)
that the two Governments should instruct their Commissioners to ex-
pedite the plans and report on the protection works provided for in
article 13 of the treaty.

L. Comprehensive Plan of Development

Section 15 of the Boulder Canyon Project Act® (appendix 401
herein) authorized and directed the Secretary of the Interior to make
investigations and publish reports of the feasibility of projects in the
seven basin States—

for the purpose of making such information available to said States and to the
Congress, and of formulating a comprehensive scheme of control and the im-
provement and utilization of the water of the Colorado River and its tributaries—

and authorized appropriations for that purpose.

Section 2 (d) of the Boulder Canyon Project Adjustment Act
(appendix 801), authorized transfer from the Colorado River dam
fund, out of power revenues, of $500,000 annually to the Colorado
River development fund, directing that the first $1,500,000 of its
transfers—

are authorized to be appropriated only for the continuation and extension, under
the direction of the Secretary, of studies and investigations by the Bureau of
Reclamation for the formulation of a comprehensive plan for the utilization of
waters of the Colorado River system for irrigation, electrical power, and other
purposes, in the States of the upper division and the States of the lower division,
including studies of quantity and quality of water and all other relevant factors.

37 Act of December 21, 1928 (45 Stat. 1057),
8 Act of July 19, 1940 (54 Stat. 774).
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Pursuant to that authorization, the Secretary of the Interior
submitted a proposed report to the seven basin States in 1947, under
the provisions of section 1 of the Flood Control Act of 1944 * (appendix
1217). The comments of the States, together with the proposed plan,
redrafted and renamed ‘“The Colorado River: Interim Report of the
Secretary of the Interior,” were transmitted to Congress by the
Bureau of the Budget July 24, 1947, and printed.®

The status of this report is indicated by Secretary J. A. Krug’s
letter to the President July 19, 1947, which says in part: ¢

As stated in the accompanying letter from the Commissioner of Reclamation
to me dated July 17, 1947, which I have approved and adopted, due to existing
circumstances a comprehensive plan of development of the water resources of
the Colorado River Basin cannot be formulated at this time. Accordingly,
although I cannot recommend authorization of any projects at this time, I am
sending the accompanying inventory report forward in order that you and the
Congress may be apprized of this comprehensive inventory of potential water
resource developments in the Colorado River Basin, and of the present situation
regarding water rights in the Colorado River Basin. .

The accompanying letter of James E. Webb, Director of the
Bureau of the Budget, July 23, 1947, states in part:

* * * Acting under authority of the President’s directive of July 2, 1946,
I am able to advise you that there would be no objection to submission of the
proposed interim report to the Congress, but that the-authorization of any of the
projects inventoried in your report should not be considered to be in accord
with the program of the President until a determination is made of the rights of
the individual States to utilize the waters of the Colorado River system.

3 Act of December 22, 1944 (58 Stat. 887). ‘

40 “The Colorado River,” H. Doc. 419 (80th Cong., 1st sess.).
41 1d., p. 2.

4 1d., p. 1.



Chapter XII
LITIGATION

Four cases iavolving the Colorado River have been brought in the
United States Supreme Court as original actions. The issues involved,
and their disposition, arc summarized below.

All of these cases were decided on the allegations of the bill of com-
plaint, no answer being filed and no testimony talen.

A. Arizona v. California (283 U. S. 423, 1931): the
“Injunction Case’ (Appendix 1301)

Arizona filed an original bill of complaint on October 13, 1930,
against Ray Lyman Wilbur and six States of the basin.
The Court stated the issues as follows (283 U. S. 423, 449):

On October 13, 1930, Arizona filed this original bill of complaint’ against Ray
Lyman Wilbur, Secietary of the Intericr, and the states of California, Nevada,
Utah, New Mexico, Colorado, and Wyoming. It charges that Wilbur is proceed-
ing in violation of the laws of Arizona to invade its quasi-sovereign rights by build-
ing at Black Canyon on the Colorado River a dam, half of which is to be in Arizona,
and a reservoir to store all the water of the river lowing above it in Arizona, for the
purpose of diverting part of these waters from Arizona for consumptive use else-
where, and of preventing the heneficial consumptive use in Arizona of the unap-
propriated water of the river now flowing in that state; that these things are
being done under color of authority of the Boulder Canvon Project Act; that this
act purports to authorize the construction of the dam and reservoir, the diversion
of the water from Arizona, and its perpetual use elsewhere; that the act directs
and requires Wilbur to permit no use or future appropriation of the unappro-
priated water of the main stream of the Colorado river, now flowing in Arizona
and to be stored by the said dam and reservoir, except subject to the conditions
and reservations contained in the Colorado River Compact; and that the act thus
attempts to enforce as against Arizona, and to its irreparable injury, the ccmpact
which it has refused to ratify. The bill prays that the compact and the act “and
each and every part thereof, be decreed to be uLconstitutional, void, and of no
effect; that the defendants and each of them be permanently enjoined and re-
strained from enforcing or carrying out said compact or said act, or any of the
provisions thereof, and from carrying out the three pretended contracts herein-
above referred to, or any of them, or any of their provisions, (meaning certain
contracts executed by Wilbur on hehalf of the United States for the use of the
stored water and developed power after the project shall have been completed)
and from doing any other act or thing pursuant to, or under color of, said Boulder
Canyon Project Act.” '

The contracts referred to were the water contract of the Metropol-
itan Water District of April 24, 1930 (appendix 1007), the energy
146
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contract of the district, dated April 26, 1930 (appendix 3. first edition),
and the lease of the City of Los Angeles and the Southern California
Edison Co. (appendix 2, first edition).

Arizona’s bill of complaint alleged the effect of the Colorado River
Compact upon her as follows (art. XIV, p. 16):

Said Cclorado River Compact is grossly inequitable, unjust, and unfair to the
state of Aiizona, for the reasons and in the respects following, to wit:

(1) Said compact attempts to apportion to said Upper Basin more, and to
said Lower Basin less, than an equitable share of the water of said Colorado
River System. Said compact attempts to apportion to each of said basins the
same quantity of water, to wit, 7,500,000 acre-feet annually, but said Lower
Basin needs and can put to beneficial use more thar. twice the quantity of water
which is needed or can be put to beneficial use in said Upper Basin. That part
of said Lower Basin which is in Arizona needs and can put to beneficial use more
than the total quantity of water which said compact attempts to apportion to
said entire Lower Basin. Said Lower Basin includes practically all of Arizona.
None of the water of said Colorado River System can be put to beneficial use in
that part of Arizona which is in said Upper Basin. The 7,500,000 acre-feet of
water which said compact attempts to apportion to each of said basins includes
all water necessary to supply existing rights, which means all water heretofore
appropriated and now being used. In said Lower Basin such appropriations
amount to 6,500,000 acre-feet of water annually, whereas in said Upper Basin
they amount to only 2,500,000 acre-feet annually. Thus said compact attempts
to apportion to said Lower Basin only 1,000.000 acre-feet of unappropriated water,
whereas it attempts to apportion to said Upper Basin 5,000,000 acre-feet of
unappropriated water annually. Under said compact, said 5,000,000 acre-feet
of unappropriated water could not, nor could any part of it, be appropriated in
said Lower Basin. Thus said compact attempts to deprive the State of Arizona,
its citizens, inhabitants, and property owners, of their right to appropriate said
5,000,000 acre-feet of unappropriated water, all of which is now subject to
appropriation in Arizona.

{2) Said compact does not apportion or attempt to apportion all of the water
of said Colorado River System, but attempts to apportion only 135,000,000
acre-feet thereof, and leaves unapportioned the remaining water of said systerm,
aggregating 3,000,000 acre-feet annually. Said unapportioned water is a part of
the unappropriated water of said Colorado River System. Said compact attempts
to withdraw said unapportioned water from appropriation and to prohibit the
appropriation thereof. This said compact attempts to do by providing that
Mexican rights shall be supplied from said unapportioned water, and that said
unapportioned water shall be subject to apportionment after October 1, 1963.
Thus said compact attempts to deprive the State of Arizona, its citizens, inhabi-
tants, and property owners, of their right to appropriate said 3,000,000 acre-feet
of unappropriated water, all of which is now subject to appropriation in Arizona.

(3) Said compact defines the term ‘ Colorado River System” so as to include
therein the Gila River and its tributaries, of which the total flow, aggregating
3,000,000 acre-feet of water annually, was appropriated and put to beneficial use
prior to June 25, 1929. The State of New Mexico has but a slight interest, and
the States of California, Nevada, Utah, Colorado, and Wyoming have no intcrest
whatever in said water. Since said compact provides that the water apportioned
thereby shall include all water necessary to supply existing rights, the effect of
including the Gila River and its tributaries as a part of said system would be to
reduce by 3,000,000 acre-feet annually the quantity of water now subject to
appropriation in Arizona.

I
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The Court’s opinion (283 U. S. 423, 464) (appendix 1301) denied the
relief sought, saying:

As we hold that the grant of authority to construct the dam and reservoir is a
valid exercise of congressional power, that the Boulder Canyvon Project Act does
not purport to abridge the right of Arizona to make, or permit, additional appro-
priations of water flowing within the State or on its boundaries, and that there is
now no threat by Wilbur, or any of the defendant states, to do any act which will
interfere with the enjoyment of any present or future appropriation, we have no
occasion to consider other questions which have been argued.. The bill is dis-
missed without prejudice to an application for relief in. case the stored water is
used in such a way as to interfere with the enjoyment by Arizona, or those claim-
ing under it, of any rights already perfected or with the right of Arizona to make
additional legal appropriations and to enjoy the same.

The full text of the opinion appears herein as appendix 1301.

B. Arizona v. California (292 U. S. 341, 1934): the
““Perpetuation of Testimony Case’’ (Appendix 1302)

On February 14, 1934, Arizona moved for leave to file an original
bill, naming the Secretary of the Interior and the six States of the
basin as defendants, to perpetuate the testimony of the negotiators
of the Colorado River Compact, for use in an action which Arizona
said she would bring at some future time. The proposed testimony
was said to relate to the meaning of article III (b) of the Colorado
River compact. The language of the bill of complaint, in part, was
(p. 13):

It was agreed between all of the representatives of the various States and the
representative of the United States, negotiating said compact, that said one
million acre-feet apportioned by subdivision (b) of Article III of said compact
was intended for and should go to the State of Arizona to compensate for the
waters of the Gila River and its tributaries being included within the definition
of the Colorado River system and the allocations of said compact, and that said
one million acre-feet was to be used exclusively by and for the State of Arizona,
that being the approximate amount of water then in use within the State of
Arizona from the Gila River and its tributaries, and it was agreed that in view of
the fact that no appropriation or allocation of water had otherwise been made
by said compact directly to any State, the one million acre-feet for the State of
Arizona should be included in said compact by an allocation for the Lower Basin.
And it was further agreed that a supplemental compact between the States,
Cslifornia, Nevada and Arizons should be adopted and that such supplemental
compact should so provide.

The Court said, at page 349 of its opinion, that Arizona—

* * * claims that this paragraph, which declares: “In addition to the
apportionment in Paragraph (a), the lower basin is hereby given the right to
increase its beneficial consumptive use of such waters by 1,000,000 acre-feet per
annum.”
means:

‘‘that the waters apportioned by Article IIT (b) of said compact are for the sole
and exclusive use and benefit of the State of Arizona.”

W
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The Court’s opinion (292 U. S. 341) (appendix 1302), held that the
Court had jurisdiction to order the perpetuation of testimony, but the
Court declined leave to file the bill on the ground that the testimony,
if taken, would be inadmissible on various grounds.

C. United States v. Arizona (295 U. S. 174, 1935): the
“Parker Dam Case” (Appendix 1303)

In January 1935 the United States brought an original action in
the United States Supreme Court against the State of Arizona to en-
join interference by that State with the construction of Parker Dam
by the United States under its cooperative agreement with the Metro-
politan Water District, dated February 10, 1933 (appendix 1201).
Arizona had threatened the use of military force, and had physically
prevented continuance of construction. The Court held (appendix
1303) that the complaint failed to show that the construction of the
dam was authorized by statute, and that there was no ground for the
granting of the injunction. The complaint was dismissed.

Subsequently, in the act of August 30, 1935 (49 Stat. 1039) (ap-
pendix 1202), Congress reauthorized the construction of Parker Dam,
work was resumed, and the structure was completed and placed in
operation. (See text, ch. XII.)

D. Arizona v. California et al. (298 U. S. 558, 1936):
the “Equitable Apportionment Case’’ (Appendix
1304)

In November 1935 Arizona moved for leave to file a bill of complaint
in an original action in the United States Supreme Court, naming the
other six States of the basin as defendants.

The Court stated the issues as follows (298 U. S. 558, 559):

The relief sought is: (1) That the quantum of Arizona’s equitable share of the
water flowing in the Colorado River, subject to diversion and use, be fixed by this
Court, and that the petitioner’s title thereto be quieted against adverse claims of
the defendant states. (2) That the State of California be barred from having or
claiming any right to divert and use more than an equitable share of the water
flowing in the river, to be determined by the Court, and not to exceed the limita-
tion imposed upon California’s use of such water by the Boulder Canyon Project
Act {December 21, 1928], 45 Stat. L. 1057, ch. 42, U. 8. C. A. title 43, sec. 617 and
the Act of the California Legislature of March 4, 1929, ch. 16, Calif. Stat. 1929,
p- 38. (3) That it be decreed that the diversion and use by any of the defendant
states of any part of the equitable share of the water decreed to Arizona pending
its diversion and use by her shall not constitute a prior appropriation or confer
upon the appropriating state any right in the water superior to that of Arizona.
(4) That any right of the Republic of Mexico to an equitable share in any in-
creased flow of water in the Colorado River, made available by works being con-
structed by or for California, shall be supplied from California’s equitable share of
the water, and that neither petitioner nor the defendant states other than Cali-
fornia shall be required to contribute to it from their equitable shares as adjudi-
cated by the Court.
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With respect to the California water contracts, Arizona's bill of
complaint alleged (pp. 25-27):

The net virgin flow of the Colorado River and its tributaries is the sum of the
undepleted flows of said river at Imperial Dam and of the Gila at its confluence
with the main stream at Yuma. By deducting from the net low so obtained the
waters apportioned by the Colorado River Compact we obtain the ‘‘excess or
surplus waters unapportioned by said compact’” within the meaning of Section
4 (a) of the Boulder Canyon Project Act and the Act of the Legislature of (ali-
fornia, approved March 4, 1929. The unapportioned water is computed in the
following manner:

Virgin flow Colorado River at Imperial Dam._..._.._....._ 16,‘840, 000
Virgin flow Gila at confluence with the Colorado River.._. 1, 331, 000
Net virgin flow Colorado River_..._ ... ____._.___. 18, 171, 000
Less water apportioned by Compaet ... __._.___._______ 16, 000, 000
Surplus waters unapportioned-... ... ___._____ 2,171, 000

Therefore the maximum quantity of Colorado River water which California
may legally divert and consumptively use is:

Of water apportioned by par. (a), Art. III, Compact._.. .. 4, 400, 000
One-half waters unapportioned... ... eceeccecceecmca———- 1, 083, 500
California’s maximum legal rights. . . ... __._____.___ 5, 485, 500

The foregoing quantities are in acre-feet per vear and are based upon average
annual discharges of the Colorado and Gila for the last thirty-seven vears for
which records are available.

* * = * » L] *

The Secretary of the Interior, pursuant to the provisions of Section 5 of the
Boulder Canvon Project Act, during the vears 1931 and 1933 entered into con-
tracts with the California corporations named below for the storage in Boulder
Reservoir and the delivery of Colorado River water for domestic and irrigation
purposes in California, in acre-feet per year, as follows:

Metropolitan Water District. - - oo oo oo oo__ 1, 100, 000
Imperial Valley and others. oo cooo oo 3, 850, 000
City of San Diego0. o oo oo coe i ccccceaos 112, 000
Palo Verde. o v oo cececeeecemmem——— e 300, 000

Total - o e oo oo mccccccccceeee 5, 362, 000

Plaintiff alleges that the total of the waters for the storage and delivery of
which it was so contracted is substantially the entire amount which may legally
be-diverted from said river and consumptively used.in the State of California
under the terms of said statutory contract between the State of California and
the United States, and is far in excess of California’s equitable share of said waters.

The Court held that the United States was a necessary party, and
denied leave to file the proposed bill, the opinion concluding (p. 572):

The petition to file the proposed bill of complaint is denied. We leave undecided
the question whether an equitable division of the unappropriated water of the
river can be decreed in a suit in which the United States and the interested States
are parties. Arizona will be free to assert such rights as she may have acquired,
whether under the Boulder Canyon Project Act and California’s undertaking to
restrict her own use of the water or otherwise, and to challenge, in any appro-
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priate judicial proceeding, any act of the Secretary of the Interior or others, either
states or individuals, injurious to it and in excess of their lawful authority.

E. Remaining Issues

In reporting on House Joint Resolution 225, Eightieth Congress, a
joint resolution to authorize commencement of an action by the United
States to determine interstate water rights in the Colorado River,
Acting Secretary of the Interior Oscar Chapman on May 14, 1948,
summarized the major issues presented by section 4 (a) of the Boulder
(Canyon Project Act as follows: ! :

(1) Are the 1,000,000 acre-feet of water for which provision is made in article
ITI (b) of the Colorado River compact ‘“‘surplus’”’ or ‘“‘apportioned’”’ within the
meaning of section 4 (a) of the Boulder Canyon Project Act? That is, is or is not
California entitled to share in the use of III (b) water?

(2) Is the flow of the Gila River, for purposes of determining the water supply
of the Coiorado River Basin, to be measured at the mouth of the stream or else-
where? And, as another aspect of the same problem: Is beneficial consumptive
use by Arizona of the waters of the Gila to be measured in terms of diversions from
the Gila River less returns to that river or in terms of the depletion of the virgin
flow of that river at its mouth?

13: Is the water required for delivery to Mexico under the treaty with that
nation to be deducted fromm ‘“‘surplus™ water prior to determination of the.amount
available for use in California under section 4 (a) of the Boulder Canyon Project
Act, or is California entitled to use a full one-balf of the “surplns” dim inished
only by so much of the Mexican requirements as cannot be supplied from the
other half? .

(4) Is the burden of evaporation losses at such reservoirs as Lake Mead to be
borne by California and Arizona in proportion to the waters stored there for each
of them, or is the burden of these losses to be fixed in some other fashion?

Secretary Chapman stated the effect of these issues as follows: *

I have not attempted to examine the merits of the contentions made by the
spokesmen for Arizona and California on these questions. Assuming, however,
that there is some merit to both sides on all four of the major questions, it is obvious
that there are many answers, in terms of the number of acre-feet of water which
California may use under section 4 (a) of the Boulder Canyon Project Act that
might conceivably be given. Using the long-run average flows shown in this
Department’s report on the Colorado River basin as a basis for computations, the
answers inight range from as much as 6,250,000 acre-feet per year to approxi-
mately 4,000,000 acre-feet. Likewise, there is a great range in the amount of
water from the Colorado River system which might be found available for use in
Arizona. The maximum might he somewhat over 3,500,000 acre-feet, the mini-
mum nearly as little as 2,250,000 acre-feet

Extensive hearings were held on House Joint Resolution 2252 and
an identical Senate measure, Senate Joint Resolution 145,* in the
Eightieth Congress, but no action was taken.

! Hearings of the House Judiciary Committee on H. .J. Res. 225, 80th Cong.,
2d sess.,, p. 24,

: Id., p. 26.

3 Cited under note 1, supra.

4+ Hearings of the Senate Committee on Interior and Insular Affairs on S. J. Res.
145, 80th Cong., 2d sess.
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Chapter XIV
THE MEXICAN WATER TREATY

A. Background

The prospect of an ultimate treaty with Mexico respecting the
waters of the Colorado River appeared in the discussions which pre-
ceded the Colorado River Compact negotiations,! occupied a promi-
nent part in the negotiation of the compact,’? was mentioned in the
compact itself,® drew further attention during the hearings on the
legislation which eventuated in the Boulder Canyon Project Act,*
was the subject of pointed comment during the debate in the Con-
gress, particularly the Senate,® and was mentioned again in the Boulder
Canyon Project Act itself.® Negotiation of such a treaty was author-
ized by the Congress in 1927 7 and negotiations were attempted, but
without result, in 1930.2 Secretary Wilbur’s offer of a water contract
to Arizona in 1932 was activated in part by the desire to make Ari-
zona’s position secure in advance of confirmation of such a treaty.’

B. Negotiations of 1930

Pursuant to the authorization made by the act of March 3, 1927,
Dr. Elwood Mead, Commissioner of Reclamation, Chairman, Messrs.
Lansing H. Beach, and W. T. Anderson, Commissioners, were ap-
pointed as the American section of the International Water Commis-

1 Cf. S. Doc. 142 (67th Cong.), tables, p. 32 et seq.

2 E. g., transcript, seventeenth meeting, Colorado River Commission, p. 24.

3 Art. III (c).

4+ See resolutions adopted by the governors of the basin States in hearings of
the House Committee on Irrigation and Reclamation on H. R. 5773 (70th Cong.,
1st sess.), p. 202.

8 Cf. remarks of Senator Key Pittman, Congressional Record, December 10,
1928, p. 338.

¢ Sec. 20 of the Boulder Canyon Project Act (act of December 21, 1928, 45
Stat. 1057) reads:

Nothing in this Act shall be construed as a denial or recognition of any rights,
if any, in Mexico to the use of the waters of the Colorado River system.

7 Act of March 3, 1927 (44 Stat. 1043).

8 H. Doc. 359 (71st Cong., 2d sess.), “‘Report of the American Section of the
International Water Commission, United States and Mexico” (1930).

% Cf. art. 7 of the contract offered by Secretary Wilbur to Arizona, February
7, 1933 (appendix 1015 herein).

10 Act of March 3, 1927 (44 Stat. 1043).
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sion to make a study regarding the equitable use of the waters of the:
lower Rio Grande and lower Colorado and Tijuana Rivers. After
negotiations with the Mexican section, the American section rendered.
a report on March 22, 1930, which was transmitted by the Secretary
of State to the President April 18, 1930, and transmitted by President
Herbert Hoover to Congress April 21, 1930."* The American section.
reported that the Mexican section had presented a claim for 4,500,000
acre-feet of water from the Colorado River, whereas the American
section—

proposed, as an equitable division of the waters of the Colorado, to deliver to-
Mexico the greatest amount which had been delivered to irrigators in that country
from the stream in any one year. That year was 1928, during which time Mexican
irrigators received 750,000 acre-feet of water. The certainty of delivery of this
water by the United States was conditioned on the construction by the United
States of Boulder Dam within its territory, until which time the existing unregu-
lated flow of the River must continue. The American Section further invited
attention to the dangerous condition existing along the Colorado River within
Mexican territory, whereby cultivated lands in both the United States and in:
Mexico were threatened by floods in the River and suggested that means be taken
to protect these lands from overflow and destruction.i?’

No agreement was reached.

C. Negotiations of 1941-43: Discussions Between the
State Department and the States

The negotiations which led to the consummation of a treaty were
initiated in 1941 ® and continued during 1942 and 1943. The State
Department called the matter to the attention of the respective States,
i. e., Texas and the seven States of the Colorado River Basin. It
consulted with the representatives of the Colorado River States,
organized in a Committee of Sixteen, comprising two representatives
of each of the seven States of the Colorado River Basin, plus two
representatives of the Hoover Dam power contractors.!

1 H. Doec. 359 (71st Cong., 2d sess.), “Report of the American Section of the
International Water Commission, United States and Mexico”’ (1930).

2 1d., p. 5.

8 The historical background of the treaty is given in the majority and minority
reports of the Senate Committee on Foreign Relations (S. Ex. Rept. No. 2, pts. 1, 2,
79th Cong., 1st sess.). Cf. “Light on the Mexican Water Treaty from the
Ratification Proceedings in Mexico,” S. Doc. 249 (79th Cong., 2d sess.).

4 Members of the Committee of Fourteen present at the June 17-20, 1942,
meeting at El Paso were: Arizona, A. M. Davis and Hugo B. Farmer; California,
Lewis A. Hauser and Evan T. Hewes; Colorado, Clifford H. Stone and John B.
O'Rourke; Nevada, Charles F. DeArmond and Alfred Merritt Smith; New
Mexico, Thomas M. McClure and Fred E. Wilson; Utah, William R. Wallace
and Grover A. Giles; Wyoming, L. C. Bishop and Ernest B. Hitchcock. When
functioning as a Committee of Sixteen, the following were added, representing
the power contractors: E. F. Scattergood, City of Los Angeles, and James Gaylord,
Metropolitan Water District of Southern California

T7881—48—12
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Wide differences of opinion ultimately developed in this committee.
It did, however, submit one unanimous recommendation to the State
Department,'s as follows:

RESOLUTION ADOPTED BY THE COMMITTEE OF FOURTEEN ON JUNE 20, 1942, AT
EL PASO, TEX., RESPECTING NEGOTIATIONS WITH THE REPUBLIC OF MEXICO
CONCERNING THE COLORADO RIVER

The Committee of Fourteen, representing the States of Arizona, California.
Colorado, Nevada, New Mexico, Utah and Wyoming, in meeting assembled in
the City of El Paso, Texas, on June 17, 18, 19 and 20, 1942, after having con-
sidered the reports of the subcommittees, legal and engineering, and after having
considered the letter from Honorable Cordell Hull, Secretary of State, presented
by Honorable Herbert Bursley on June 17, 1942; and

Whereas said letter suggested that this Committee, representing the seven
Colorado River Basin States. submit to the State Department a plan for the
s%f]oc‘ation of the waters of the Colorado River between the United States and
Mexico;

Whereas this Committee has given full and careful consideration of the matters
presented to it and has concluded that it approves the continuance of conver-
sations with the Republic of Mexico upon the consideration hereinafter recited;

Resolved, 1t is the sense of this Committee, representing all seven States of the
United States in the Colorado River Basin, acting unanimously—

A. We submit herewith the following plan which we believe to be equitable,
fair, and just as a basis for the apportionment of the waters of the Colorado
River between the two nations:

1. Mexico shall not demand, nor shall the Urited States be 1equired, to
make available any water which Mexico canuot reasonably apply to bene-
ficial use for irrigation and domestic purposes.

2. The United States will make available in the river at the upper boundary
(California~-Mexico) 800,000 acre-feet of water of the Colorado River system
each calendar year that the releases from Lake Mead, as estimated by the
Secretary of the Interior, total 10,000,000 acre-feet.

3. For annual estimated releases from Lake Mead above or below
10,000,000 acre-feet, the United States will make available at the upper
boundary a total which will vary from 800,000 acre-feet in an amount which
is 15 percent of the difference between the estimated releases and 10,000,000
acre-feet, such amount to be deducted from the 800,000 acre-feet when the
estimated releases are less than 10,000,000 acie-feet, and added when the
estimated 1eleases a1e greater than 10,000,000 acre-feet.

4. Any amount of water delivered to Mexico at any point or points other
than in the river at the upper boundary shall be equated to and charged
against the amount herein specified to be made available at the upper bound-
ary, considering any losses that may be occasioned by delivery at such other
points.

5. The water tc be made available to Mexico shall be in such amounts and
at such times as may be requested by Mexico, provided that flows ordered
by Mexico in excess of 4,000 second feet shall be subject to the decision of the
Secretary of the Interior, or whoever may be charged with the control of
power production at Boulder Dam and other dams below that point on the
Colorado River, as to the availability of such excess flow without adversely
affecting the use of water for power production in accordance with contracts
for such power, made under the Boulder Canyon Project Adjustment Act.

18 Transcript of proceedings of the Committee of Fourteen, June 17-20, 1942,
pp. 77-79.
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6. Mexico may use any water svailable in the river between the upper and
lower boundaries, but with no obligation on the part of the United States to
make available any of such water.

7. Mexico must waive all rights and claims to the use ot water of the
Colorado River system not provided for herein.

B. We recommend:

1. That the United States cooperate with Mexico in the making of studies
to determine the amount and rate of flow of water from surface and subsurface
sources which may be available below the upper boundary for use in Mexico.

2. That the United States cooperate with Mexico in studies and in con-

. struction of improvements to the river channel helow the upper boundary.

3. That the United States provide flood control on the Lower Gila River
for the protection of lands in the United States and Mexico.

C. Weask:

1. That in negotiating the treaty the Department of State recognize that
within the United States the Colorado River Compact and the Boulder
Canyon Project Act as amended by the Boulder Canyon Adjustment Act
are the law governing the Colorado River and that it recognize the allocations
and contracts for water and power made thereunder.

2. That the Department use in negotiating the treaty such services and
advice of qualified experts upon the subject as the interested States of the
Basin may offer.

3. That the interested States be advised of the terms of any proposed
treaty and be permitted to comment thereon, before any firm comunitment
has been made.

We express our gratitude for the opportunities for informatioa and consultation
which have been afforded us by the Department of State and for the separate
handling of the negotiations upon the Colorado River and the Rio Grande, and
will most respectfully appreciate the continuance of these policies,

The treaty as executed followed a different formula, as outlined
below.

D. Execution of the ‘Treaty of February 3, 1944 (Appen-
dix 1405)

On February 3, 1944, the plenipotentiaries of the two nations signed
a treaty relating to the Rio Grande and Colorado and Tijuana Rivers.
The text appears in appendix 1405.

A summary of the treaty by Secretary of State Cordell Hull appears
in chapter XIV (E), infra.

E. Transmittal to the Senate (Appendix 1403)

On February 15, 1944, President Roosevelt transmitted the treaty
to the Senate, with the favorable recommendation of Secretary of
State Cordell Hull, dated February 9, 1944. Secretary Hull’s state-
ment '* with reference to the Colorado, summarized the treaty as
follows:

Part III, which is divided into six articles, prescribes the rules that are to
govern the allocation and delivery to Mexico of a portion of the waters of the

8 S, Ex. A (78th Cong., 2d sess.).
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Colorado River. By article 10 the United States guarantees to Mexico a minimum
quantity of 1,500,000 acre-feet of water each year, this water to be delivered in
accordance with schedules to be furnished in advance by the Mexican section of
the Commission. Beyond this minimum quantity the United States will allocate
to Mexico, whenever the United States section decides there is a surplus of water,
an additional quantity up to a total, including the 1,500,000 acre-feet, of not more
than 1,700,000 acre-feet per year. Mexico may use any other waters that arrive
at her points of diversion but can acquire no right to any quantity beyond the
1,500,000 acre-feet. These quantities, which may be made up of any waters of
the Colorado River from any and all sources, whether direct river flows, return

' flow, or seepage, Will be delivered by the United States in the boundary portion
of the Colorado River, except that until 1980 Mexico may receive 500,000 acre-feet
annually, and after that year 375,000 acre-feet annually through the All-American
Canal as part of the guaranteed quantity. By another provision the United
States will undertake, if the Mexican diversion dam is located entirely in Mexico,
to deliver up to 25,000 acre-feet, out of the total allocation, at the Sonora land
boundary near San Luis.

In order to facilitate the delivery and diversion of Mexico’s allocation, Mexico,
as provided in article 12, is to build at its expense, within 5 years from the date
the treaty enters into force, a main diversion structure in the Colorado River
below the upper boundary line. If this dam is built in the limitrophe section
of the river, its plans and construction must be approved by the Commission.
Wherever it is built, there shall be constructed at the same time, at Mexico’s
expense, the works which, in the opinion of the Commission, may’ be necessary
to protect lands in the United States against damage from floods and seepage
which might result from the construction, operation, and maintenance of this
dam. The United States, as provided in article 12, is to build a regulating dam,
known as Davis Dam, at a point between Boulder Dam and Parker Dam, and is
to use a portion ¢f the capacity of this dam and reservoir to make possible the
regulation, at the boundary, of water allotted to Mexico. Furthermore, the
Commission is to make all necessary measurements of water flows, and the data
obtained as to deliveries and flows are to be periodically compiled and exchanged
between the two sections. Article 12 provides also that the United States,
through its section of the Commission, is to acquire or construct and permanently
own, operate, and maintain the works required for the delivery of Colorado
River waters to Mexican diversion points on the land boundary. Article 13 pro-
vides that the Commission shall study, investigate, and prepare plans for flood
control on the Lower Colorado. Article 14 provides that Mexico is to pay an
equitable part of the construction, maintenance, and operating costs of Imperial
Dam and the Imperial Dam-Pilot Knob section of the All-American Canal, and
is to pay all of such costs of works used entirely by Mezxico. Article 15, relating
to the annual schedules of deliveries to Mexico of Colorado River waters, provides
that Mexico, in advance of each calendar year, is to supply two schedules, one
to deal with the water to be delivered in the Colorado River and the other to
deal with the water to be delivered through the All-American Canal. These
schedules are subject to certain limitations, especially in regard to rates of flow
at different times of the year, in order to provide assurance that the United
States, in the period of ultimate development, will obtain credit for practically
all of the flows that will be expected in the river as the result of United States uses
and operations.

Part IV, consisting solely of article 16, places upon the Commission the duty
of making investigations and reports regarding the most feasible projects for the
conservation and use of the waters of the Tijuana River system and of submitting
a recommendation for the allocation of these waters between the two countries.
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The nine articles of part V contain provisions of a general nature relating to
certain uses of the river channels and of the surfaces of artificial international
lakes, to the international works, and to the Commission. By article 20 the two
Governments, through their respective sections of the Commission, agree to carry
out the construction of works allotted to them. By article 23 the two Govern-
ments undertake to acquire all private property necessary for the construction
maintenance, and operation of the works and to retain, through their respective
sections, ownership and jurisdiction, each in its own territory, of all works,
appurtenances, and other property required for the carrying out of the treaty
provisions regarding the three rivers. However, the jurisdiction of each section
of the Commission is definitely restricted to the territory of its own country.

Article 24 entrusts to the Commission certain powers and duties in addition
to those specifically provided in the treaty. These powers and duties include the
making of investigations and preparation of plans for works and the control
thereof; the exercise of jurisdiction by the respective sections over all works; the
discharge of the specific powers and duties entrusted to the Commission by this
and other treaties; the prevention of any violation of the terms of the treaty;
the settlement of all differences that may arise regarding the treaty; the prepara-
tion of reports and the making of recommendations to the respective Govern-
ments; and the construction, operation, and maintenance of all necessary gaging
stations.

It is provided in article 25 that the Commission shall conduct its proceedings
in accordance with the rules laid down by articles IIT and VII of the convention
of March 1, 1889. In general, the Commission is to retain all duties, powers, and
obligations assigned to it by previous treaties and agreements, so that the present
treaty merely augments the Commission’s powers, duties, and obligations.

* * * By article 27, during the 5 years before Davis Dam and the Mexican
diversion dam are built, the United States will permit Mexico, at its own expense,
to build, under proper safeguards, a temporary diversion structure in the Colorado
River for the purpose of diverting water into the present Alamo Canal. Further-
more, the United States undertakes to cooperate with Mexico to the end that
the Mexican irrigation requirements during this temporary period may be set
for the lands under irrigation during 1943, provided that the water needed therefor
is not currently required in the United States.

Part VII, consisting solely of article 28, contains the final provisions relating
to ratification, entry into force, and termination. It is provided that the treaty
shall enter into force on the day of the exchange of ratifications, and that it shall
continue in force until terminated by another treaty conciuded for that purpose
between the two Governments. :

Finally, it should be noted that the treaty provides that, in case of drought or
serious accident to the hydraulic works in the United States, deliveries of Colorado
River water to Mexico will be curtailed in the same proportion as uses in the
United States are reduced, and that, if for similar reasons Mexico cannot provide
the minimum 350,000 acre-feet from its measured tributaries of the Rio Grande,
the deficiency is to be made up from these tributaries during the following 5-year
cycle.

F. Reaction of the States and Water Users

The terms of the treaty were endorsed by the official representa-
tives of the States of Arizona, Utah, Colorado, New Mexico, Wyo-
ming, and Texas, and opposed by the official representatives of the
States of California and Nevada. The reaction of the water users
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in the States of the Colorado River Basin, as disclosed in the subse-
quent hearings, was mixed,

G. Protocol of November 14, 1944 (Appendixes 1404,
1405)

On November 14, 1944, the two Governments executed a protocol,
to be regarded as an integral part of the treaty. This protocol pro-
vided that whenever specific functions were imposed on or restrictive
jurisdiction vested in either section of the International Boundary
and Water Commission, involving the construction or use of works
or for other purposes, situated wholly within the territory of one
country, which are used only partly for the performance of treaty
provisions, this jurisdiction shall be exercised and such functions,
including construction, operation, and maintenance of works, shall
be performed by the Federal agencies of that country which may
now or hereafter be authorized by domestic law to construct or oper-
ate and maintain such works, all in conformity with the treaty and
in cooperation with the respective section of the Commission. Works
constructed or used on or along the boundary, and those constructed
or used exclusively for the discharge of treaty stipulations, shall be
under the jurisdiction of the Commission or the respective section
in accordance with the provisions of the treaty; but, in the con-
struction of such works, the sections of the Commission may utilize
the services of public or private organizations in accordance with the
laws of their respective countries.

H. Interdepartmental Agreement of February 14, 1945
(Appendix 1407)

On June 18, 1945, the President approved an interdepartmental
agreement between the Department of State and the Department
of the Interior, signed by the two Secretaries.

This agreement undertook to specify the works to fall within the
jurisdiction of the one department or the other under the terms of
the protocol, and to provide for cooperation between the two depart-
ments, assignment of personnel, transfer of funds, exchange of
information, etc.

I. Hearings

The Senate Foreign Relations Committee conducted public hear-
ings 7 for a period of 5 weeks, commencing January 22, 1945. The
treaty was supported by witnesses representing the States of Arizona,

17 Hearings before the Committee on Foreign Relations, U. S. Senate (79th

Cong., 1st sess.), on treaty with Mexico, relating to the utilization of the waters
of certain rivers (1945), in five parts.

it
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Colorado, New Mexico, Texas, Utah, and Wyoming, and opposed by
witnesses representing the States of California and Nevada, certain
of the water users in the other affected States, and a number of other
organizations.'

J. Reports of Committee

On February 26, 1945, the majority of the Senate Committee on
Foreign Relations reported the treaty favorably. A mipority report
was subsequently filed.?

K. Issues

The issues between the proponents and opponents of the treaty
are drawn in detail in the reports of the majority and minority ot the
Senate Committee on Foreign Relations. The major ones, and the
treaty’s relation to the Colorado River Compact, were stated as
follows in a communication from Herbert Hoover to Senator Albert
W. Hawkes of New Jersey, printed as a Senate document during the
debates: 2

My Dear SexvaToR: I have your letter asking my views about the pending
treaty with Mexico allocating the waters of the Colorado River and its relation to
the Colorado River compact. I have gone back over the records, I have studied
the treaty, and I visited the locality again a year ago to bring myself up to date.

Certainly we should deal with Mexico as a friend and not at arm’s length. Bug
when we make a treaty about water, we are dealing with the lifeblood of the West
and shaping its whole destiny. )

As you know, I had the honor to be Chairman of the Colorado River Com-
mission which settled the Colorado River compact in 1922 and other matters

+ 18 Cf. statement of the Salt River Valley Water Users’ Association, hearings
of House Committee on Irrigation and Reclamation on H. R. 5434 (79th Cong.,
2d sess., 1946), p. 763.

19 8. Ex. Rept. No. 2, pt. 1 (79th Cong., 1st sess., 1945).

# Id., pt. 2. ]

1 With respect to the primary question of water supply, see “Water Supply
Below Boulder Dam,” S. Doc. 39 (79th Cong., 1st sess., 1945), in 2 parts, com-
prising data submitted April 11, and July 23, 1945, by Commissioner of Reclama-
tion Harry W. Bashore in response to inquiries by Senator Pat McCarran.

2§, Doc. 32 (79th Cong., 1st sess.), ‘“Water Treaty with Mexico.”” Letter
from Hon. Herbert Hoover, former President of the United States, to Hon.
Albert W. Hawkes, Senator from the State of New Jersey, relative to the pending
treaty with Mexico allocating the water of the Colorado River and its relation
to the Colorado River Compact, March 17, 1945,
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relating to the development of the river. And during the following years I had
many duties involving these questions.

I. THE WATER SUPPLY AND THE COLORADO RIVER COMPACT

The allocations of water made by the Colorado River compact in 1922 were
necessarily based on so short a period of stream-flow records that we were com-
pelled to keep the allocations to the different areas within safe limits. Many
delegates were convinced that the demands for water, particularly in the lower
basin, could not be satisfied within the allocations as made. But it was thought
better to proceed for a period of years until & more accurate determination could
be made, both of the water supply and the requirements of the'several States,
before attempting a final allocation of the complete supply.

Further experience has shown great changes in the whole problem of supply:

1. Reduction in water supply estimates.—The longer the period of stream-flow
Tecords, the less becomes the safe yield of the river in extended low flow periods.

As a result of the records of run-off for the period of 1931 to 1940, inclusive, it
has been necessary to reduce the figure of safe water supply by at least 1,000,000
acre-feet.

2. Ezxcess of demand over supply in the upper basin.—1n 1922 there was general
-agreement that the allocation of 7,500,000 acre-feet per annum to the upper basin
would be more than ample to meet its ultimate requirements.

At that time, diversions of water outside the basin were estimated at not over
750,000 acre-feet. Today there are under construction and investigation trans-
mountain diversion projects considered feasible, which will divert over 2,000,000
acre-feet per annum from the upper basin, and others are being discussed requir-
ing another 1,000,000 acre-feet. As a result, it is now realized that the allocation
will fall far short of ultimate needs of the upper basin.

3. The upper basin’s guaranty to the lower basin.—In 1922 the compact require-
ment, that the upper States never deplete the flow of the river to less than
75,000,000 acre-feet in any 10-vear period, was not considered burdensome.

Studies now available show that to meet this obligation the upper States will
have to provide at least 20,000,000 acre-feet of hold-over storage to be used during
low flow periods, comparable to 1931-40, or, lacking storage, will have to limit
their use to about 64 percent of their aliocation, in order to make available the
75,000,000 acre-feet at Lees Ferry.

4. Unanticipated uses tn the lower basin.—In 1922 no one conceived of an
aqueduct taking 1,000,000 acre-feet per annum out of the basin to the coastal
plain of southern California. This aqueduct has now been built- and is in opera-
tion. ’

In 1922 the possibility of a project over several hundred miles long, involving
continuous tunnels 80 miles or more in length for the carrying of main stream
water to central Arizona for irrigation purposes, was thought fantastic. Today
such a project is under detailed study.

5. Conclusion as to the water supply.—Fro:n the foregoing and other facts, there

can be only one conclusion: That as time passes, the safe water supply of the .

Colorado River is found to grow less, while the requirements for, and velue of,
that water increase manyfold. The Colorsdo River as a natural resource of the
United States becomes of greater and greater importance and value each year;
it should be guarded and preserved for the use and benefit of our people.

6. The compact’s refe~ences to a treaty.—At the time the compact was negotiated,
the possibility that a treaty might be made with Mexico some day was recognized,

\
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and that under it Mexico might become entitled to the use of some water. In that
event, the compact divides the burden between the upper and lower basins, but

it cannot be said that the compact ‘‘foreshadows’’ such a treaty as that now pro- -

posed.

I am sure none of the Commissioners who negotiated the compact had any idea
that our Government would offer to guarantee Mexico any such amount as the
1,500,000 acre-feet stated in the proposed treaty. At that time Mexico was
using about 500,000 to 600,000 acre-feet per year. Her lands were subject to a
serious flood menace every year, and the silt in the river water was clogging her
irrigation canals and ditches and thus threatened her whole development. It
was a serious question as to how Mexico could prevent disaster to the lands she-
was then cultivating, much less increase that use.

Now, by means of American works, we have controlled the ﬂoodwater and silt,
which is of tremendous value to Mexico. No one would want to deny these
benefits to Mexico. But had it been suggested in 1922 that the United States
was to be penalized in the future by having to furnish free to Mexico a volume of
water, made available by works constructed in the United States, to supply lands.
made possible of development only because of those works, I know it would have
met with the opposition of the compact framers. Moreover, had the compact
negotiators considered such a treaty possible as the present one, [ am not sure that
agreement on a compact could have been reached. Certaxnly, the compact that-
was concluded would have been different.

II. THE PRESENT TREATY

There are three serious objections to the treaty in its present form, all of which.
seem capable of remedy before the treaty is ratified but will cause endless trouble
if not. These relate to (1) the allocation of water, (2) the construction of works,
and (3) administrative provisions.

1. As to the allocation of water.—(a) Quaniity.—The treaty guarantees at least.
1,500,000 acre-feet per year to Mexico but contains no specific allocation or
reservation of water to the United States. This guaranty takes precedence over

-older American users who are paying for the storage works which alone will make
possible Mexico’s increase of use above the quantity of approximately 750,000
acre-feet which she used before construction of the Boulder Canyon project. Each
country ought to be allocated a pro rata of the flow of the river so that Mexico
will share the hazards of the American water supply if she is to share the benefits.
of the American storage. The so-called ‘““escape clause’’ entitling the United States.
to diminish deliveries only if her own consumptive use is curtailed by extraordi-
nary drought is so uncertain in operation as to invite acrimonious dispute.

(b) The impairment of existing American rights.—The Boulder Canyon Project
Act stipulated that the waters stored by that project should be used exclusively
within the United States. Congress appropriated $165,000,000 on that repre-
sentation to the taxpayer. Communities in the lower basin entered into contracts
with the United States reciting that pledge, and in reliance upon it have incurred
over $500,000,000 of debt to repay the Government’s whole investment and to
construct aqueducts, canals, transmission lines, etc., to use the water so stored
and paid for. Figures used by the Reclamation Bureau show that in a decade
like 1931-40, if 1,500,000 acre-feet were guaranteed to Mexico each year, some:
15,000,000 acre-feet of Boulder Canyon storage would have to be drawn down for
that purpose, exhausting substantially the whole active storage of the reservoir,
after making deductions for flood control and dead storage. Our pledge ought

i
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to be kept. If it is to be broken, Mexico ought to be admitted no further than
to a basis of parity with, not precedence over, the American users who assumed
the obligation to pay for these works on the promise that the benefit would: be
theirs.

(¢) Quality.—The treaty’s evasion as to quality of water to be furnished to
Mexico should be clarified one way “or the other: Either by adding a reservation
requiring Mexico to take all water regardless of quality, and even though it is
unusable, which is what the State Department says this treaty means, but which
must be a profound shock to Mexico; or, in the alternative, providing for the
delivery of waters through the All-American Canal only, assuring Mexico sub-
stantially the same quality as that delivered to American projects through the
same canal, and disclaiming specifically the quality of anv water delivered to
Mexico in the bed of the stream through works which she may herself build.

2. Diversion works.—These are the key to the treaty. Until the upper basin is
fully developed, several million acre-feet per year will flow to the sea, as has always
been the case. The Boulder Canyon project power operations convert this into a
smooth flow, instead of spring floods, but the greater part of the water discharged
for power generation will nevertheless reach Mexico during the winter season
when she does not want it for irrigation. Mexico lacks sites for diversion works;
these are located on American soil. The treaty (i) obligates the United States to
build Davis Dam to make the Boulder Canyon winter power discharges available
for Mexican summer irrigation, (ii) requires Mexico to build a diversion dam,
which may be partly on American soil, within 5 years, (iii) authorizes her to use
American power for pumping, (iv) gives her part of the power proceeds from Pilot
Knob power plant, built at American expense, to help Mexico pay for'some of these
investments, and (v) offers her the use of the All-American Canal. The combined
effect is to make possible the use of several million acre-feet per year, not merely
1,500,000 acre-feet, of the waters conserved by the Boulder Canyon project.
That is to say, the treaty alone makes possible the increased Mexican use of the
temporary American surplus, the fear of which is the impelling reason for making
any treaty at all.

The treaty obligation laid on Mexico to construct a diversion dam wholly or
partly on American soil within 5 years should be exactly reversed, by a prohibition
against construction of any such works. No dam should be built so long as the
Mexican allocation can be delivered through the All-American Canal. Adequate
capacity was built into these works for this very purpose, and 1,500,000 acre-feet
can be delivered through the All-American Canal to Mexico for many years with-
out damaging any American interest in that canal. When, as, and if the diversion
dam becomes necessary to capture return flow from American projects and thereby
supplement the deliveries through the All-American Canal, the dam should be
built wholly on American soil and owned, operated, and controlled by the United
States. Its outlet works, in conjunction with those of the All-American Canal,
should be so limited as to be capable of delivering to Mexico no more than 1,500,000
acre-feet in all in any vear, if that is to be the treaty allocation. The treaty’s

\ﬂ//
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present defect is that it places no limitation whatever on Mexican use. A large
new civilization will be pyramided on this temporary use. The treaty’s limitation
on the legal right acquired by that use can he swept away by one device or another
when the alternative is the abandonment of that civilization. We should not
build works to aid Mexico to take more water than we are willing to allocate to her
in perpetuity.

No diversion dam either on American or Mexican soil should be permitted until
the floods of the Gila River are fully controlled. If Mexico elects to try to build a
diversion dam on her own soil, she should stipulate against flooding or damaging
American lands. A limitation should be placed upon the permissible return flow
from Mexico which floads into the Saiton Sea, lying below sea level.

3. ddministrative provisions.—This treaty foreshadows the more important
postwar treaties to come and is an ominous precedent. It delegates excessive
power to a commission of two individuals, one American and one Mexican.
Such delegation, in the case of American domestic statutes, has seriously weakened
the power of Congress and has troubled every student of the American form of
government. But in the field of our own laws, Congress at least has the power
to reclaim the power it has extravagantly conferred upon the Executive. The
significant innovation of this treaty is that the power delegated here, even as to
domestic functions of the Commission or its officers, cannot bhe reclaimed without
the consent of Mexico. The treaty endures until Mexico agrees to another one.
If the Senate fails to retain, by reservation, the power of Congress over the Com-
missioners created by this treaty, and the large funds they will control, it will be
setting a precedent for the all-important postwar settlements. !

4. Conclusions as to the treaty.—A treaty with Mexico on the Colorado River
is desirable, as a matter of principle, but is by no means indispensable. The
present treaty contains many good features, particularly as to the Rio Grande,
hut its three cardinal defects as to the Colorado ought to be remedied by Senate
reservations. Otherwise, the treaty will cause, not cure, endless discord with
Mexico and contention among the seven States of the Colorado River Basin.

If Mexico declines to accept such reservations, it would be better to have no
treaty at all than to perpetuate the interpretations which would be disclosed by
such refusal.

Without a treaty, the bogey of arbitration need not frighten us. We should
not operate the Boulder Canyon project in any event so as to deliver Mexico less
water than she was.using before we built that project, but we cannot be compelled
by arbitration to so operate it as to increase the flow available to her in the summer
nor to build or furnish the diversion works without which she cannot increase her
use. It is only the treaty, and the works which it promises, which make that
increase possible.

With a treaty, w2 are bound to arbitrate every dispute arising under it, including
our use of our own works, and the text of this treaty is replete with uncertainties
enough to fill the arbitration courts for many years.

In response to these and other criticisms, certain safeguards were
added by way of reservations before the treaty was approved by the
Senate, others have been undertaken in the administration of the
treaty (see ch. XIV (P) below), and others are in course of negotiation.
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L. Reservations: Advice and Consent of the Senate

On April 18, 1945, following extended debate, the Senate gave its
advice and consent to the treaty with 11 reservations (appendix 1405),
by which a number of the objections made to the treaty were dis-
posed of, and others left unsettled. The resolution of ratification
stated that the Senate advised and consented to the ratification of
the treaty and protocol—

subject to the following understandings, and that these understandings will be
mentioned in the ratification of this treaty as conveying the true meaning of the
treaty, and will in effect form a part of the treaty—

There followed 11 reservations, lettered from (a) to (k). Those relat-
ing to the Colorado River provided as follows:

Commitment for works

(a) That no commitment for works to be built by the United States in whole or
" in part at its expense, or for expenditures by the United States, other than those
specifically provided for in the treaty, shall be made by the Secretary of State of
the United States, the Commissioner of the United States Section of the Inter-
national Boundary and Water Commission, the United States Section of said
Commission, or any other officer or employee of the United States, without prior
approval of the Congress of the United States. It is understood that the works
to be built by the United States, in whole or in part at its expense, and the expendi-
tures by the United States, which are specifically provided tor in the treaty, are as
follows:
* * * * * %* *

3. Stream-gaging stations which may be required under the provisions of
section (j) of article 9 of the treaty and of subparagraph (d) of article 12 of the
treaty.

4. The Davis Dam and Reservoir mentioned in subparagraph (b) of article 12
of the treaty. i

* * * * * * *

6. The joint flood-control investigations, preparations of plans, and reports on
the lower Colorado River between the Imperial Dam and the Gulf of California
required by article 13 of the treaty.

Constitutional and statutory controls

(b) Insofar as they affect persons and property in the territorial limits of the
United States, the powers and functions of the Secretary of State of the United
States, the Commissioner of the United States Section of the International
Boundary and Water Commission, the United States Section of said Commission,
and any other officer or employee of the United States, shall be subject to the
statutory and constitutional controls and processes. Nothing contained in the
treaty or protocol shall be construed as impairing the power of the Congress of the
United States to define the terms of office of members of the United States Section
of the International Boundary and Water Commission or to provide for their
appointment by the President by and with the advice and consent of the Senate
or otherwise.

(¢) That nothing contained in the treaty or protocol shall be construed as
authorizing the Secretary of State of the United States, the- Commissioner of the
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United States Section of the International Boundary and Water Commission, or
the United States Section of said Commission, directly or indirectly to alter or
control the distribution of water to users within the territorial limits of any of the
individual States.

(d) That “international dam or reservcir’’ means a dam or reservoir built
across the common boundary between the two countries.

“Jurisdiction” defined

(g) That by the use of the words ‘“The jurisdiction of the Commxsswn shall
extend to the limitrophe parts of the Rio Grande (Rio Bravo) and the Colorado
River, to the land houndary between the two countries, and to works located
upon their common boundary * * *” in the first sentence of the fifth para-
graph of article 2, is meant: “The jurisdiction of the Commission shall extend and
be limited to the limitrophe parts of the Rio Grande (Rio Bravo) and the Colcrado
River, to the land boundary between the two countries, and to works located
upon their common houndary * * *”

“Agreements’”’ defined

(h) The word ‘‘agreements’’ whenever used in subparagraphs (a), (¢), and (d)
of article 24 of the treaty shall refer only to agreements entered into pursuant to
and subject to the provisions and limitations of treaties in force between the
United States of America and the United Mexican States.

“Disputes’ defined

(i) The word “disputes’’ ia the second paragraph of article 2 shall have reference
only to disputes between the Governments of the United States of America and
the United Mexican States.

Quantities allotted to Mezico defined

(j) First, that the one million seven hundred thousand acre-feet specified in
subparagraph (b) of article 10 includes and is not in addition to the one million
five hundred thousand acre-feet, the delivery of which to Mexico is guaranteed
in subparagraph (a) of article 10; second, that the one million five hundred
thousand acre-feet specified in three places in said subparagraph (b) is identical
with the one million five hundred thousand acre-feet specified in said subpara-
graph (a); third, that any use by Mexico under said subparagraph (b) of quantities
of water arriving at the Mexican points of diversion in excess of said one million
five hundred thousand acre-feet shall not give rise to any future claim of right by
Mexico in excess of said guaranteed quantity of one million five hundred thousand
acre-feet of water.

Damage from operation of Mexican diversion

(k) The United States recognizes a duty to require that the protective structures
to be constructed under article 12, paragraph (a), of this treaty, are so constructed,
operated, and maintained as to adequately prevent damage to property and lands
within the United States from the comstruction and operation of the diversion
structure referred to in said paragraph.

With respect to the last cited reservation, see the protective pro-
visions in the approval given by the State Department (appendix
1409) to minute 189 of the International Boundary and Water Com-

mission (appendix 1408), fixing the location and design of the Mexi-
can diversion dam.
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M. Ratification Proceedings in Mexico

On April 20, 1945, the Mexican Government for the first tim
released the text of the treaty, protocol, and American reservation
to the Mexican public. Hearings were held jointly before the tw
committees on foreign relations of the Mexican Senate, commencin
July 31, 1945, and were concluded September 13, 1945.%

Reservations offered in the Mexican Senate were rejected. How
ever, the Mexican resolution of ratification contained a disclaime:
which is referred to in more detail below, with reference to the exchang
of instruments of ratification.

On September 27;1945, the two committees submitted a forms
report to the Mexican Senate (unpublished).

The President of Mexico signed the instrument of ratificatio
October 16, 1945, and exchange of ratifications was ordered.

N. Exchange of Instruments of Ratification

On November 8, 1945, the instruments of ratification of the treat;
and protocol were exchanged, and a protocol of exchange of instru
ments was signed (appendix 1405) and announced (appendix 1406’
This protocol of exchange of instruments recites the following stipu
lation in the Mexican resolution of ratification:

* * * the Mexican Senate refrains from considering, because it is not com
petent to pass judgment upon them, the provisions which relate exclusively t
the internal application of the treaty within the United States of America and b;
its own authorities, and which are included in the understanding set forth unde

the letter (a) in its first part to the period preceding the words, ‘‘it is understood,
and under the letters (b) and (¢). .

0. Proclamation
On November 27, 1945, President Harry S. Truman issued a procla

_ mation (appendix 1405) reciting the full text of the protocol o

exchange of instruments of ratification, and proclaiming the treaty i1
force as from November 8, 1945.

2 The Mexican references, so far as thev were available, were summarized i
“Light on the Mexican Water Treaty From the Ratification Proceedings i
Mexico” (S. Doc. 249, 79th Cong., 2d sess.). The Mexican negotiators reporte
interpretations of the treaty, and assumptions on which it was based, differin;
materially fromn those reported by the American negotiators.

2 See ch. XIV (L), supra.
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P. Administration

In the administration of the treaty, the International Boundary and
Water Commission has effected a number of decisions and actions.

(1) Minute 189: Morelos Dam.—On May 12, 1948, the Commission,
by minute 189, approved the design and location of the proposed
Mexican diversion dam (appendix 1408), to be located about 1 mile
below the upper boundary, and on June 10, 1948, the State Depart-
ment approved minute 189, with ‘“‘understandings’’ or reservations
(appendix 1409). The dam is described in chapter XII (K). The
Commission’s minute, and the State Department’s approval, while
authorizing a structure with a diversion capacity of 8,000 cubic feet
per second, contain safeguards against claims by Mexico in excess of
1,500,000 acre-feet annually, make provision for works to be built
above the dam for the protection of lands in Yuma Valley and else-
where that might be affected by the construction of the dam, require
limitations on the discharge of waste water into Salton Sea, and con-
template early completion of plans for flood control works below the
dam.

(2) Adjustments with respect to the All-American Canal.—On Decem-
ber 2, 1947, the Imperial Irrigation District submitted to the State
Department certain proposals (appendix 1410) for the adjustments
with respect to the All-American Canal required by the treaty, sup-
plemented January 9, 1948 (appendix 1411) with detailed plans relat-
ing to Pilot Knob, to which the Department made reply August 4,
1948 (appendix 1412). At this writing, the agreement and regulations
contemplated by this exchange are under negotiation.



CONCLUSION

This brings to a conclusion our summary of the documents involving
Hoover Dam, their background and operation to date. The texts of
these statutes, treaties, interstate compacts, contracts, orders, and
other material, appear in the appendixes which follow.

No volume on this subject is ever finished. As was said by the
Secretary of the Interior at the dedication of Hoover Dam, Septeni-
ber 17, 1930:

“For industry, agriculture, trade, and commerce our river systems
must be mastered for the future safety of our increasing population.

“We are but started as a nation.

“Conservation of our national resources does not mean hoarding
them but it does mean that they shall be devoted to their highest uses.

“Conservation means wise use.

“About this project are united men and women of various States
and of widely different political and social viewpoints. The funda-
mental needs which this will meet have submerged partisanship and
prejudice.

“The people of a nation have joined with those of a region to make
this Colorado River project a success.

“Our 50-year program is launched.

“1f all of us work heartily together we can make this day stand out
as a memorable one in the peaceful history of the American people.”
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Appendix 101
HISTORICAL BACKGROUND:

EXTRACTS FROM REPORT OF ALL-AMERICAN
CANAL BOARD, JULY 22, 1919

RECOMMENDATIONS OF THE ALL-AMERICAN CANAL
BOARD (P. 63)

The board recommends:

1. That the all-American canal, or an equivalent high-line canal,
from the Laguna Dam into the Imperial Valley be constructed under
one of the above-noted methods or under some other similar procedure
for financing the enterprise, and that Congress pass such laws as may
be necessary to put into effect any plan that may be agreed upon be-
tween the Secretary of the Interior and the Imperial Irrigation Dis-
trict. )

2. That the connection of the Imperial Canal with the Laguna Dam
be made at once.

3. That, so far as practicable, the water power of any canal that is
constructed be utilized and the apportionment of the cost of installing
power plants and of providing the necessary transmission lines should
be made on the assumption that the tentative Government plans for
the Yuma project would some day be carried out. - The Yuma project
on this assumption would maintain an interest and would be charged
with the proportionate cost of canal capacity for 4,000 second-feet of
water to near Araz, and it would be charged for power plant installa-
tion in the ratio that 8,500 water horsepower bears to the total water
horsepower for which the power installation is to be made.

4. That the development of power with water from an all-American
or high-line canal, regardless of the location of power stations, should
be charged with such portion of the cost of canal construction down
to Araz, and no farther, as is determined by the ratio that one-half
of the capacity required for the water used for power bears to the total
canal capacity.

5. In case that no other work be undertaken for the joint benefit
of the Yuma project and Imperial Irrigation District, except the
alterations at the Laguna Dam, the enlargement of the Yuma Canal
and the extension of this canal to a connection with the head of the
present Imperial Canal, then funds for this work should be provided
either jointly by the United States for the Yuma project and by the

A5
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Imperial Irrigation District, or by the United States alone subject to
repayment of a proper proportionate part of the cost with interest
by the Imperial Irrigation District, or .by the Imperial Irrigation
District alone, subject to a participation in the power plant and power
output by the Yuma project upon a repayment to the district of a
proportionate part of the construction cost.

6. The power plant installation for construction and other purposes
at Pilot Knob should, at the outset, be for the utilization of about
3,000 second-feet of water falling 30 feet, and space should be provided
for a possible later enlargement of the plant.

7. The United States should undertake the early construction of
storage reservoirs on the drainage basin of the Colorado River as
part of a comprehensive plan for the betterment of the water-supply
conditions throughout the entire basin of this river. The stored
water should be made available for power and irrigation at a fair
charge for this service. By storage on a large scale in well-distributed
reservoirs the peak of the lower river’s flood discharge will be cut
down and the menace to the submersible lands along the Colorado
River below the Grand Canyon, and in particular to the delta region
and the Imperial Valley, will be reduced.

8. Negotiations should &t once be entered into, through a.ppropnate
channels to bring about an understanding with Mexico, in reference
to the control of Colorado River at its high stages on Mexican territory
and in reference to the use of the river’s water for irrigation in Mexico,
and also to permit the United States to construct canals for the irri-
gation of lands in California across Mexican territory if found desirable
to so locate them.

9. That funds be provided for a continuation of the studies relating
to the movement of the blow sand on the line of the canal and that
these studies be conducted under supervision of the United States
Reclamation Service.

N
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HISTORICAL BACKGROUND:.
THE KINKAID ACT

(Act of May 18, 1920, 41 Stat. 600)

AN ACT To provide for an examination and report on the condition and possible
) irrigation development of the Imperial Valley in California

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the Secretary of the
Interior is hereby authorized and directed to have an examination
made of the Imperial Valley in the State of California, with a view of
determining the area, location, and general character of the public and
privately owned unirrigated lands in said valley which can be irrigated
at a reasonable cost, and the character, extent, and cost of an irriga-
tion system, or of the modification, improvement, enlargement, and
extension of the present system, adequate and dependable for the
irrigation of the present irrigated area in the said valley, and of the
public and privately owned lands in said valley and adjacent thereto
not now under irrigation, which can be irrigated at a reasonable cost
from known sources of water supply, by diversion of water from the
Colorado River at Laguna Dam.

Skc. 2. That the said Secretary shall report to Congress not later
than the 6th day of December, 1920, the result of his examination,
together with his recommendation as to the feasibility, necessity,
and advisability of the undertaking, or the participation by the
United States, in a plan of irrigation development with a view of
placing under irrigation the remaining unirrigated public and privately.
owned lands in said valley and adjacent thereto, in connection with
the modification, improvement, enlargement, and extension of the
present irrigation systems of the said valley.

Sec. 3. That the said Secretary shall report in detail as to the
character and estimated cost of the plan or plans on which he may
report, and if the said plan or plans shall include storage, the location,
character, and cost of said storage, and the effect on the irrigation
development of other sections or localities of the storage recommended
and the use of the stored water in the Imperial Valley and adjacent

lands.
A7
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Sec. 4. That the said Secretary shall also report as to the extent,
if any, to which, in his opinion, the United States should contribute
to the cost of carrying out the plan or plans which he may propose;
the approximate proportion of the total cost that should be borne by
the various irrigation districts or associations or other public or
private agencies now organized or which may be organized; and the
manner in which their contribution should be made; also to what
extent and in what manner the United States should control, operate,
or supervise the carrying out of the plan proposed, and what assurances
he has been able to secure as to the approval of, participation in, and
contribution to the plan or plans proposed by the various contributing
agencies.

Sec. 5. That, for the purpose of enabling the Secretary of the
Interior to pay not to exceed one-half of the cost of the examination
and report herein provided for, there is hereby authorized to be
appropriated the sum of $20,000: Provided, That no expenditure
shall be made or obligation incurred hereunder by the Secretary of
the Interior until provision shall have been made for the payment of
at least one-half the cost of the examination and report herein provided
for by associations and agencies interested in the irrigation of the
lands of the Imperial Valley.

Approved, May 18, 1920.
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HISTORICAL BACKGROUND:

EXTRACTS FROM THE FALL-DAVIS REPORT,
FEBRUARY 28, 1922, “PROBLEMS OF IMPERIAL
VALLEY AND VICINITY”

(S. Doc. 142, 67th Cong., 2d sess.)

RECOMMENDATIONS (P. 21)

1. It is recommended that through suitable legislation the United
States undertake the construction with Government funds of a high-
line canal from Laguna Dam to the Imperial Valley, to be reimbursed
by the lands benefited.

2. It is recommended that the public lands that can be reclaimed
by such works be reserved for settlement by ex-service men under
conditions securing actual settlement and cultivation.

3. It is recommended that through suitable legislation the United
States undertake the construction with Government funds of a reser-
voir at or near Boulder Canyon on the lower Colorado River to be
reimbursed by the revenues from leasing the power privileges incident
thereto.

4. It is recommended that any State interested in this development
shall have the right at its election to contribute an equitable part of
the cost of the counstruction of the reservoir and receive for its con-
tribution a proportionate share of power at cost to be determined by
the Secretary of the Interior.

5. It is recommended that the Secretary of the Interior be em-
powered after full hearing of all concerned to allot the various appli-
cants their due proportion of the power privileges and to allocate the
cost and benefits of a high-line canal.

6. It is recommended that every development hereafter authorized
to be undertaken on the Colorado River by Federal Government or
otherwise be required in both construction and operation to give
priority of right and use—

First: To river regulation and flood control.
Second: To use of storage water for irrigation.

Third: To development of power. -
A9
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THE COLORADO RIVER COMPACT AND
RELATED DATA

Appendix LEGISLATION AUTHORIZING NEGOTIATION

No.

201 United States: Act of August 19, 1921 (42 Stat. 171) ... ..____..
202 State laws (citations only) - oo oo oo oo accdceccaaaa

THE COMPACT
203 Text of the Colorado River Compact.caeecccccoccaacaaocoocan

REPORTS AND COMMENTS OF THE NEGOTIATORS

204 United States: Report by Herbert Hoover (H. Doc No. 605, 67th

Cong., 4th 8€88.) - e oo oo ecmecemmeimcmmmmm—m—————e
205 United States: Analysis by Herbert Hoover-_—------- -
206 United States: Comments by A. P. Davis. « o oo C
207 Arizona: W. S. Norviel oo oo ccceccccc——c———mmem

209 California: W. F. MceClure. - - e e cecccccceeccccccccmcccmcmmam
210 Colorado: Delph E. Carpenter. ..o ccceccccccccana-
211 Nevada: James G. Scrugham. .o
212 New Mexico: S. B. DaViS. « oo oo eeecccccccccccecae
213 Utah: R. E. Caldwell_ - - - - e ecececcccmmcmc———mmm
214 Wyoming: Frank C. Emerson. oo -._._____. emmmmmmm————————

LEGISLATION RATIFYING THE COMPACT
1. 1923 (AS A SEVEN-STATE COMPACT)

215 California: Act filed with Secretary of State on February 3, 1923

(Stats., 1923, p. 1530) (see also statutes cited below under 1925,

1929) < o o e mmmcecmmmcm—mm——————————
216 Colorado: Act approved April 2, 1923 (Laws, 1923, p. 684) ... ___
217 Nevada: Act approved January 27, 1923 (Stats., 1923, p. 393) .-
218 New Mexico: Act approved February 7, 1923 (Laws, 1923, p. 7).
219 Utah: Act approved January 29, 1923 (Laws, 1923, p. 4) ...~
220 Wyoming: Act approved February 2, 1923 (Laws, 1923, p. 3)__--

2. 1925 (A8 A SIX-STATE COMPACT)

221 California: Act filed with Secretary of State on April 8, 1925 (Stats.,
1925, p. 1321) (superseded by act approved January 10, 1929
(Stats., 1929, P. 1)) - o oo o e oo mmmm

222 Colorado: Act approved February 26, 1925 (Laws, 1925, p. 525).

223 Nevada: Act approved March 18, 1925 (Stats., 1925, p. 134) .. _.

224 New Mexico: Act approved March 17, 1925 (Laws, 1925, p. 116).

225 Utah: Act approved March 13, 1925 (Laws, 1925, p. 127) (repealed
by act of January 19, 1927, Laws, 1927, p. 1) .o.__.___

226 Wyoming: Act approved February 25, 1925 (Laws, 1925 p. 85)--

All
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Al51
Al153

Al55
A157
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3. 1928 (IN THE ALTERNATIVE AS A SEVEN-STATE COMPACT, OR CON-

DITIONALLY AS A BIX-STATE COMPACT)
Appendix
No.

(401) United States: Boulder Canyon Project Act (act of December 21, Page
1928, 45 Stat. 1057), infra. oo oo oo eeeeaa A213

4. 1920 (AS A SEVEN=-STATE COMPACT)

227 California: Act approved January 10, 1929 (Stats., 1929, p. 1)
(superseding act of April 8, 1925; Stats., 1925, p. 1321)__.._.__ Al159

5. 1929 (AS A SIX-STATE COMPACT)

228 California: Act approved March 4, 1929 (Stats., 1929, p. 37).___. Al61
(502)zCa.lifornia: The “Limitation Act”; act approved March 4, 1929
(Stats., 1929, P. 38) oo oo o oo ccecemmas A231
229 TUtah: Act approved March 6, 1929 (Laws, 1929, p. 25)_.___.___ A163
(503) United States: Presidential Proclamation of June 25, 1929 (46
Stat. 3000), infra._ - ccccccccoas A233

6. 194 (A8 A SEVEN-STATE COMPACT)
230 Arizona: Act approved February 24, 1944 (Laws, 1944, p. 427)__. Al65
THE UPPER BASIN COMPACT OF OCTOBER 11, 1948
231 Text of the Upper Colorado River Basin Compact_ ..o oo._. A167
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THE COLORADO RIVER COMPACT:
ACT OF CONGRESS AUTHORIZING NEGOTIATION

(Act of Aug. 19, 1921, 42 Stat. 171)

AN ACT To permit a compact or agreement between the States of Arizona,
California, Colorado, Nevada, New Mexico, Utah, and Wyoming, respecting
the disposition and apportionment of the waters of the Colorado River, and
for other purposes
Whereas the Colorado River and its several tributaries rise within

and flow through or from the boundaries between the States of Ari-

zona, California, Colorado, Nevada, New Mexico, Utah, and Wyo-
ming; and

Whereas the territory included within the drainage area of the said
stream and its tributaries is largely arid and in small part irrigated,
and the present and future development necessities and general wel-
fare of each of said States and of the United States require the further
use of the waters of said streams for irrigation and other beneficial
purposes, and that future litigation and conflict respecting the use
and distribution of said waters should be avoided and settled by com-
pact between said States; and

Whereas the said States, by appropriate legislation, have authorized
the governors thereof to appoint commissioners to represent said
States for the purpose of entering into a compact or agreement be-
tween said States respecting the future utilization and disposition of
the waters of the Colorado River and of the streams tributary thereto;
and

Whereas the governors of said several States have named and ap-
pointed their respective commissioners for the purposes aforesaid,
and have presented their resolution to the President of the United
States requesting the appointment of a representative on behalf of
the United States to participate in said negotiations and to repre-
sent the interests of the United States: Now,therefore,

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress. assembled, That consent of Congress is
hereby given to the States of Arizona, California, Colorado, Nevada,
New Mexico, Utah, and Wyoming to negotiate and enter into a com-

.A13
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pact or agreement not later than January 1, 1923, providing for an
equitable division and apportionment among said States of the water
supply of the Colorado River and of the streams tributary thereto,
upon condition that a suitable person, who shall be appointed by the
President of the United States, shall participate in said negotiations,
as the representative of and for the protection of the interests of the
United States, and shall make report to Congress of the proceedings
and of any compact or agreement entered into, and the sum of $10,000,
or so much thereof as may be necessary, is hereby authorized to be
appropriated to pay the salary and expenses of the representative
of the United States appointed hereunder: Provided, That any such
compact or agreement shall not be binding or obligatory upon any
of the parties thereto unless and until the same shall have been ap-
proved by the legislature of each of said States and by the Congress
of the United States.

Sec. 2. That the right to alter, amend, or repeal this Act is here-
with expressly reserved.

Approved, August 19, 1921.
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CITATIONS OF STATE LAWS:. AUTHORIZING
NEGOTIATION OF COLORADO RIVER COMPACT

ARizona: Act of March 5, 1921 (Laws, 1921, p. 53).
CavrFornia: Act of May 12, 1921 (Stats., 1921, p. 85).
CoLorapo: Act of April 2, 1921 (Laws, 1921, p. 811).
Nevapa: Act of March 21, 1921 (Stats., 1921, p. 190).
New Mexico: Act of March 11, 1921 (Laws, 1921, p. 217).
Urar: Act of March 14, 1921 (Laws, 1921, p. 184).
WryomiNg: Act of February 22, 1921 (Laws, 1921, p. 166).
Al5
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THE COLORADO RIVLER COMPACT:
TEXT

No. 6225
UNITED STATES OF AMERICA
DEPARTMENT OF STATE

To all to whom these presents shall come, Greeting:

I Certify That the document annexed is a true copy of the “Colorado
River Compact,” signed 24th November, 1922, at the City of Santa
Fe, New Mexico, the original of which is on file in this Department.

In testimony whereof I,- Charles E. Hughes, Secretary of State,
have hereunto caused the Seal of the Department of State to be affixed
and my name subscribed by the Chief Clerk of the said Department,

"at the City of Washington, this twenty-second day of December 1922.

[sEAL] CuarrLEs E. HucHzs,
Secretary of State.

By Ben G. Davis,
Chief Clerk.

COLORADO RIVER COMPACT

The States of Arizona, California, Colorado, Nevada, New Mexico,
Utah, and Wyoming, having resolved to enter into a compact under
the Act of the Congress of the United States of America approved
August 19, 1921 (42 Statutes at Large, page 171), and the Acts of the
Legislatures of the said States, have through their Governors ap-
pointed as their Commissioners:

W. S. Norviel for the State of Arizona

W. F. McClure for the State of California

Delph E. Carpenter for the State of Colorado

J. G. Scrugham for the State of Nevada

Stephen B. Davis, Jr., for the State of New Mexico

R. E. Caldwell for the State of Utah

Frank C. Emerson for the State of Wyoming
who, after negotiacions participated in by Herbect Hoover appointed
by The President as che representative of the United States of America,

have agreed upon the following articles:
Al7
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ArtIicLE I

The major purposes of this compact are to provide for the equitable
division and apportionment of the use of the waters of the Colorado
River System; to establish the relative importance of different bene-
ficial uses of water; to promote interstate comity; to remove causes of
present and future controversies; and to secure the expeditious
agricultural and industrial development of the Colorado River Basin,
the storage of its waters, and the protection of life and property from
floods. To these ends the Colorado River Basin is divided into two
Basins, and an apportionment of the use of part of the water of the
Colorado River System is made to each of them with the provision
that further equitable apportionments may be made.

ArticLE II

As used in this compact—

(a) The term “Colorado River System’ means that portion of the
Colorado River and its tributaries within the United States of
America. ‘

(b) The term “Colorado River Basin” means all of the drainage
area of the Colorado River System and all other territory within the .
United States of America to which the waters of the Colorado River
System shall be beneficially applied.

(c) The term ‘‘States of the Upper Division” means the States of
Colorado, New Mexico, Utah, and Wyoming.

(d) The term “States of the Lower Division” means the States of
Arizona, California, and Nevada.

(e) The term ‘“Lee Ferry’”’ means a point in the main stream of the
Colorado River one mile below the mouth of the Paria River.

(f) The term “Upper Basin”’ means those parts of the States of
Arizona, Colorado, New Mexico, Utah, and Wyoming within and
from which waters naturally drain into the Colorado River System
above Lee Ferry, and also all parts of said States located without the
drainage area of the Colorado River System which are now or shall
hereafter be beneﬁcmlly served by waters diverted from the System
above Lee Ferry.

(g) The term “Lower Basin”’ means those parts of the States of
Arizona, California, Nevada, New Mexico, and Utah within and from
which waters naturally drain into the Colorado River System below
Lee Ferry, and also all parts of said States located without the drain-
age area of the Colorado River System which are now or shall hereafter
be beneficially served by waters diverted from the System below Lee

Ferry.
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(h) The term ‘“‘domestic use’ shall include the use of water for
household, stock, municipal, mining, milling, industrial, and other like
purposes, but shall exclude the generation of electrical power.

Articre IIT

(a) There is hereby apportioned from the Colorado River System
in perpetuity to the Upper Basin and to the Lower Basin, respectively,
the exclusive beneficial consumptive use of 7,500,000 acre-feet of
water per annum, which shall include all water necessary for the
supply of any rights which may now exist.

(b) In addition to the apportionment in paragraph (a), the Lower
Basin is hereby given the right to increase its beneficial consumptive
use of such waters by one million acre-feet per annum.

(¢) If, as a matter of international comity, the United States of
America shall hereafter recognize in the United States of Mexico any
right to the use of any waters of the Colorado River System, such
waters shall be supplied first from the waters which are survlus over
and above the aggregate of the quantities specified in paragraphs (a)
and (b); and if such surplus shall prove insufficient for this purpose,
then, the burden of such deficiency shall be equally borne by the
Upper Basin and the Lower Basin, and whenever necessary the States
of the Upper Division shall deliver at Lee Ferry water to supply one-
half of the deficiency so recognized in addition to that provided in
paragraph (d).

(d) The States of the Upper Division will not cause the flow of the
river at Lee Ferry to be depleted below an aggregate of 75,000,000
acre-feet for any period of ten consecutive years reckoned in con-
tinuing progressive series beginning with the first day of October
next succeeding the ratification of this compact.

(e) The States of the Upper Division shall not withhold water,
and the States of the Lower Division shall not require the delivery
of water, which cannot reasonably be applied to domestic and
agricultural usese

(f) Further equitable apportionment of the beneficial uses of the
waters of the Colorado River System unapportioned by paragraphs
(a), (b), and (¢c) may be made in the manner provided in paragraph
(g) at any time after October first, 1963, if and when either Basin
shall have reached its total beneficial consumptive use as set out in
paragraphs (a) and (b).

(g) In the event of a desire for a further apportlonment as pro-
vided in paragrapb (f) any two signatory States, acting through their
Governors, may give joint notice of such desire to the Governors of
the other signatory States and to The President of the United States
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of America, and it shall he the duty of the Governors of the signatory
States and of The President of the United States of America forth-
with to appoint representatives, whose duty it shall be to divide and
apportion equitably between the Upper Basin and Lower Basin the
beneficial use of tbe upapportioned water of the Colorado River
System as mentioned in paragraph (f), subject to the legislative
ratification of the signatory States and the Congress of the United
States of America.

ArticLe IV

(a) Inasmuch as the Colorado River has ceased to be navigable for
commerce and the reservation of its waters for navigation would
seriously limit the development of its Basin, the use of its waters for
purposes of navigation shall be subservient to the uses of such waters
for domestic, agricultural, and power purposes. If the Congress shall
not consent to this paragraph, the other provisions of this compact
shall nevertheless remain binding. '

(b) Subject to the provisions of this compact, water of the Colorado
T.iver System may be impounded and used for the generation of
electrical power, but such impounding and use shall be subservient to
the use and consumption of such water for agricultural and domestic
purposes and shall not interfere with or prevent use for such domi-
nant purposes.

(¢) The provisions of this article shall not apply to or interfere with
the regulation and control by any State within its boundaries of the
appropriation, use, and distribution of water.

ArTicLE V

The chief official of each signatory State charged with the admin-
istration of water rights, together with the Director of the United
States Reclamation Service and the Director of the United States
Geological Survey shall cooperate, ex-officio:

(a) To promote the systematic determination and coordination of
the facts as to flow, appropriation, consumption, and use of water in
the Colorado River Basin, and the interchange of available informa-
tion in such matters.

(b) To secure the ascertainment and publication of the annual
flow of the Colorado River at Lee Ferry.

(c) To perform such other duties as may be assigned by mutual
consent of the signatories from time to time.

ArTicLe VI

Should any claim or controversy arise between anf two or more
of the signatory States: (a) with respect to the waters of the Colorado
River System not covered by the terms of this compact; (b) over the

N
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meaning or performance of any of the terms of this compact; (c) as
to the allocation of the burdens incident to the performance of any
article of this compact or the delivery of waters as herein provided;
(d) as to the construction or operation of works within the Colorado
River Basin to be situated in two or more States, or to be constructed
in one State for the benefit of another State; or (e) as to the diver-
sion of water in one State for the benefit of another State; the Gov-
ernors of the States affected, upon the request of one of them, shall
forthwith appoint Commissioners with power to consider and adjust
such claim or controversy, subject to ratification by the Legislatures
of the States so affected.

Nothing herein contained shall prevent the adjustment of any
such claim or controversy by any present method or by direct future
legislative action of the interested States.

ArticLe VII

Nothing in this compact shall be construed as affecting the obli-
gations of the United States of America to Indian tribes.

ArticLe VIII

Present perfected rights to the beneficial use of waters of the
Colorado River System are unimpaired by this compact. When-
ever storage capacity of 5,000,000 acre-feet shall have been provided
on the main Colorado River within or for the benefit of the Lower
Basin, then claims of such rights, if any, by appropriators or users
of water in the Lower Basin against appropriators or users of water

in the Upper Basin shall attach to and be satisfied from water that.

may be stored not in conflict with Article III.

All other rights to beneficial use of waters of the Colorado River
System shall be satisfied solely from the water apportioned to that
Basin in which they are situate.

ArtIicLE IX

Nothing in this compact shall be construed to limit or prevent any
State from instituting or maintaining any action or proceeding, legal
or equitable, for the protection of any right under this compact or
the enforcement of any of its provisions.

‘ArTICLE X

This compact may be terminated at any time by the unanimous
agreement of the signatory States. In the event of such termination
all rights established under it shall continue unimpaired.
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ArticLE XI

This compact shall become binding and obligatory when it shall
have been approved by the Legislatures of each of the signatory States
and by the Congress of the United States. Notice of approval by
the Legislatures shall be given by the Governor of each signatory
State to the Governors of the other signatory States and to the
President of the United States, and the President of the United States
is requested to give notice to the Governors of the signatory States
of approval by the Congress of the United States.

In wirNEss wHEREOF, the Commissioners have signed this compact
in a single original, which shall be deposited in the archives of the
Department of State of the United States of America and of which a
duly certified copy shall be forwarded to the Governor of each of the
signatory States.

DonE at the City of Santa Fe, New Mexico, this twenty-fourth day
of November, A. D. One Thousand Nine Hundred and Twenty-two.

(Signed) W. S. NoRVIEL.
(Signed) W. F. McCLURE.
(Signed) Drvrrr E. CARPENTER.
(Signed) J. G. ScrRuGHAM.
(Signed) StePHEN B. Davis, Jr.
(Signed) R. E. CaALpWELL.
(Signed) Frank C. EMERsON.

Approved: ~

(Signed) HersBERT HOOVER.
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THE COLORADO RIVER COMPACT:

REPORT OF HERBERT HOOVER, REPRESENTA-
TIVE OF THE UNITED STATES

(H. Doc. 605, 67th Cong., 4th sess.)

COLORADO RIVER COMPACT
.

LErrer FroMm THE CHAIRMAN OF THE CoLORADO RiviEr CoMmIssIoN,
TRANSMITTING REPORT OF THE PRrRoCEEDINGS OF THE COLORADO
River CommissioN AND THE COMPACT OR AGREEMENT ENTERED
INTO BETWEEN THE STATES OF ARIZONA, CALIFORNIA, COLORADO,
NEevapa, New MEgxico, UraH, AND WYOMING RESPECTING THE
APPORTIONMENT OF THE WATERS OF THE CoLORADO RIVER

DepPARTMENT OF COMMERCE,
OFFICE OF THE SECRETARY,
Washington, March 2, 1923.

The SPEAKER OF THE HOUSE OF REPRESENTATIVES,
Washington, D. C.

Sir: The act of Congress of August 19, 1921 (42 Stat. L. 171), per-
mitting a compact to be entered into between the States of Arizona,
California, Colorado, Nevada, New Mexico, Utah, and Wyoming,
respecting the apportionment of the waters of the Colorado River,
authorized the President of the United States to appoint a repre-
sentative who should participate in the negotiations as a representa-
tive of and for the protection of the interests of the United States,
and who should report to Congress the proceedings of the commission
and the compact or agreement entered into. The President appointed
me as the Federal representative under this act.

As directed by the act,.I have the honor to report the compact and
proceedings as follows:

The commission met for the first time January 26, 1922, in the city
of Washington.

The following commissioners from all the interested States were
present: W. S. Norviel, commissioner for Arizona; W. F. McClure,

: A23
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commissioner for California; Delph E. Carpenter, commissioner for
_ Colorado; J. G. Scrugham, commissioner for Nevada; Stephen B.
Dayvis, Jr., commissioner for New Mexico; R. E. Caldwell, commis-
sioner for Utah; Frank C. Emerson, commissioner for Wyoming.

An organization was effected by the election of myself as chairman
and Clarence C. Stetson as executive secrétary.

Subsequent meetings and public hearings were held in March and
April 1922 in Phoenix, Ariz.; El Centro and Los Angeles, Calif.;
Salt Lake City, Utah; Grand Junction and Denver, Colo.; and
Cheyenne, Wyo. A trip was also made to the proposed reservoir
site. at Boulder Canyon. A large amount of testimony was taken
and numerous statements received from officials and parties who
were interested in various ways in the development of the river.

The final meeting of the commission was held in Santa Fe,
N. Mex., beginnting November 9, 1922, and continuing until Novem-
ber 24. On the latter date an agreement was reached and the
compact signed by all of the commissioners and approved by me
as the representative of the United States.

The original of the compact is filed with the Secretary of State
of the United States. A true copy is submitted herewith. .

The Legislatures of the States of California, Nevada, New Mexico,
Utah, and Wyoming have to date ratified and approved the com-
pact. Measures for its approval are now pending before the Legis-
latures of Arizona and Colorado, and a bill is pending before the
Congress (H. R. 13480) looking to congressional approval.

Frequently in the past just such very serious conflicts have arisen
on interstate streams resulting in prolonged and expensive litigation
and causing long delays in development. This compact, when
approved, will be a settlement of impending interstate controversies
and an adjudication of rights to the use of the water in advance of
construction, thus eliminating litigation and laying the groundwork
for the orderly development of a vast area of desert land, estimated
at some 4,000,000 acres; the utilization of river flow now unused
in the generation of hydroelectric energy, the possibilities of which
are estimated at 6,000,000 horsepower; the construction of dams for
the control of floods which annually threaten communities in which
over 75,000 American citizens now reside, with property worth
more than $100,000,000; the establishment of new homes and new
communities, and the creation of a vast amount of new wealth.

The primary purpose of the compact is to make an equitable
division and apportionment of the waters of the river. For this
purpose the river system is divided into an upper and lower basin,
following:

(1) A natural division—the two basins varying in topography, and
being separated by a thousand miles of deep canyon; and
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(2) Economic lines—the climate, crops, and use of water being
different. The lower river has immediate need of works for the
control of floods, the development of power, and expansion of irri- -
gation. It has concentrated blocks of irrigable land, while the up-
per basin, which is the source of water supply, will, because of its
colder climate and more scattered acreage, probably be slower of
development.

Due consideration is given to the needs of each basin, and there is
apportioned to each seven and one-half million acre-feet annually
from the flow of the river in perpetuity, and to the lower basin an
additional million feet of annual flow, giving it a total of eight and
one-half million acre-feet annually in perpetuity. There is thus
allocated about 80 percent of the total natural flow of the river, leaving
some 4,000,000 acre-feet unapportioned. While no other waters are
definitely allotted by the compact, there is nothing which prevents
the States of either basin from using more water than the amount
apportioned, any rights to such use being subject to the further
apportionment at a later date. This feature is covered by a pro-
vision for the creation of a new commission at the end of 40 years,
which will have power to make a further apportionment of the water
not now dealt with. The compact provides machinery for the settle-
ment, without litigation, of disputes which may arise between the
States; it gives agriculture preference over power in the use of the
water; it makes navigation subservient to other uses; and it leaves
open for international settlement any claims to the use of water in
the Republic of Mexico. ‘

I do not consider it either necessary or appropriate to discuss in
any detail the provisions of the compact which affect only the States
that are parties to it. Conclusions as to those matters must rest
with the States themselves. As the representative of the United
States, I am primarily concerned with the protection of its interests,
which may be summarized under the following heads:

(1) Its interest in the Colorado River as a navigable stream.

(2) Its relation with the Republic of Mexico.

(3) Its interest as proprietor of public lands and as owner of irriga-
tion works.

(4) Its duties in relation to Indian tribes.

(5) Its interest under the Federal water power act.

THE EFFECT OF THE COMPACT UPON THE INTERESTS OF THE UNITED
STATES IN THE COLORADO RIVER AS A NAVIGABLE STREAM
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